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Bcxyn. 



TeMa yMHCHoro sHHmeHHfl xa nomKo;i;aceHHa MafiHa Syjia oGpana Hann- 
caHHH ijiei po6oTH y SB'asKy 3 thm, mo ocxaHHiMH poKaMH b yKpaincbKOMy cycninB- 
CTBi BHacjiiflOK BiflOMHx nojiixHHHHx noflifi, noB'fl3aHHx 3 IIoMapaHHeBOio peBOJiiOLi,i- 
eio Ha MaH;i;aHi, Li;a xeivia naSyjia ;i;ocxaxHbo mnpoKoro po3rojiocy. nomKo;i;aceHHa 
6pyKiBKH, HeoSxi^He aji^ BCxanoBjieHHa naMCxiB, nepexBOpHno (i nepexBOpiOBaxH- 
Me) ^aHHH BHfl, 3JioHHHy Ha xi5a 111,0 hh hc na HaH5ijibm o6roBopioBaHHH y 3aco5ax 
MacoBo'i iH4)opMaLi;ii' pi3H0BH;i; npoxHnpaBHo'i ;i;iajibHocxi, ocKijibKH, hk CBi^j^iHXb npa- 
KXHKa, jiHine 3a Hboro Bi;i,5yBaexbca npHXHrneHHa ynacHHKiB MHpHHx MixHHriB ^o 
KpHMiHanbHoi, a ne ;i;o a;i;MiHicxpaxHBHoi Bi;i;noBi;i;ajibHocxi. IIpo xe, mo BHKopHC- 
xaHHa nojiixHHHHx Li;ijieH SpyKiBKH e xheobok) hc jiHine yKpamn, a xapaK- 
xepHe jijiii KpaiH ycboro Cbixy, CBi^HHXb bi^OMa CKyjibnxypa 1.^. llla^pa (1887-1941) 
"ByjibiacHHR - opyacHe nponexapnaxa" (1927), uKa 36epiraexbC3i y TpexaKiBCbKifi ra- 
jiepei y MockbI. Oxace, aKxyajibHicxb ^anoi tcmh 3Haxo;i;HXb cbIh BHpa3 nacboro^- 
ni y xoMy, mo Bona 3aHMae nijibHe MicLi,e y ^HCKyciax, hki Be^xbca na YKpaiHi npn 
npHHHaxxi hoboxo KpHMinajibHoro Ko;i;eKcy 3 orji3i;i;y na noxpeSy neperjia;i;y Mici^a 
3JioHHHy yMHCHoro 3HHii];eHHJi a5o nomKo;i;aceHHa MaHHa y cHcxeMi 3JioHHHiB xa no- 
KapaHb. TeopexHHHa i npaKXHHHa SHanHMicxb o5paHoi jxjin nanHcaHHa Li,iei po6o- 
XH xeMH BH3HaHaexbCfl XHM, mo AaHHH 3JI0HHH HajieacHXb ;i;o Kaxeropii MafiHOBHx 
3JioHHHiB, xoSxo 3a CBOGK) cyxxK) Mae He KpHMinajibHy, a ii;HBijibHo-npaBOBy npn- 
pofly, aKa, BjiacHe, h BH3HaHae Horo 3Micx. OcKijibKH KpHMinajibHO-npaBOBa HopMa 
Ha piBHi 3aKOHo;i;aBHoro 3aKpinjieHHfl Mae hIxko BH3HaHeHy ypi3aHy ^opuy, xo6xo 
jlji^ He'i xapaKxepna ne ;i;Hcno3HLi;iji, a jiHine rinoxe3a i caHKii;ia, Li;ijiKOM ohcbh^^ho 
MO>KHa cxBep^5KyBaxH, mo 3aKpinjieHe b hIh npaBHjio noBe^inKH xapaKxepH3ye npa- 
BOBi BiflHocHHH, KKi c npc^^McxoM npaBOBoxo peryjiioBaHHa rajiy3eH Li;HBijibHoro, a^i;- 
MinicxpaxHBHoro, KOHCXHxyLi;iHHoro, a ne KpHMinajibHoro 3aKOHo;i;aBCXBa. 3Bi;i;cH bh- 
HHKae nHxaHHa npo xe, aK caMC CHCxcMa 3JiOHHHiB i noKapanb cniBBmnocHXbca, 30- 

KpeMa, 3 CHCXeMOK) MafiHOBHX i 0C06hCXHX HCMaHHOBHX Bi;i;HOCHH (na OCHOBi flKHX, 

3pemxoio, BHHHKaioxb xaKoac Bi;i;HOCHHH b a;i;MiHicxpaxHBHiH i KOHCXHxyi^iHHiH c^q- 



pi), to6to npo cniBBiAHomeHHa caHKiiiH 3a BHHHeHi sjiohhhh i MexanisMy npaBOBO- 
ro peryjiiOBaHHa cycnijibHHx Bi^HOCHH, na 3axHCT akhx Li,i caHKLi,ii b KiHLi,eBOMy bh- 
na;i;Ky cnpaMOBani. Oxace, saB^aHHHM uie'i po6oTH 6y;i;e ne xijibKH BHsnaHHTH MicLi;e 
sjiOHHHy yMHCHoro 3HHiii,eHHa a5o noniKOA^eHHH Mafina y CHCxeMi MafiHOBHX sjio- 
HHHiB, nepefldaqeHHx KK, a h a^ificHHTH poaKpHxxa CKjia^y Li,boro 3JiOHHHy na oc- 
HOBi ;i;ocjii;i;aceHHfl KOJia nnxaHb, noB'asaHHX 3 BHSHaneHHaM Li;HBijibHO-npaBOBOi' 
npHpOAH Bi^HOCHH, 3axHCx HKHX nepCASaHaexbCH BCxaHOBjieHHHM y saKOHOAaBCXBi 
Etiel KpHMiHanbHo-npaBOBoi HopMH. Ochobhhmh HanpaMKaMH po5oxH 6yp,Q ananis 
HHHHoro 3aKOHo;i;aBcxBa, cy;i;oBoi npaKXHKH, a xaKoac npaBOBoi ;i;oKxpHHH, po3po6- 
jieHoi y npaLi,Hx npe;i,cxaBHHKiB KpHMmajibHO-npaBOBoi nayKH. IIoniyK Bi^noBW na 
nocxaBjieny npoSjieMy 5y;i;e mctoio ^ocjiiq^ceHHA, uKa, spemxoio, 6y;i;e nojiaraxH y 
xoMy, moG sposyMixH, HOMy caMe Li;HBijibHO-npaBOBi Bi;i;HOCHHH, noB'ssani 3 yMHC- 
HHM SHHmeHHaM i noniKOfliaceHHHM MaHHa naGyBaioxb xaKoi aKxyajibHOCxi, mo nepe- 
XBopioioxbCH Ha KpHMinajibHO-npaBOBi Bi;i;HOCHHH, kki jio xoro ac oxpHMyioxb b aKO- 
cxi KjiioHOBoro MOMCHxy nojiixHHHe saSapBjieHHa. J[jik xoro, moS snafixH cBoe Bxi- 
jieHHa y KiHLi,eBOMy peayjibxaxi, Mexa ^ocjii^aceHHa noBHHHa BKjiiOHaxH b ce5e oS'eKx 
;i;ocjii;i;aceHHa i mnaxH ;i;oc3irHeHHJi Kini^eBoro pesyjibxaxy, xo6xo Mexo;i;H BHpinieHHH 
nocxaBjieHHx npoSncM. BsaxHH caM no co5i, KiHLi;eBHH pesyjibxax poSoxH 4)opMye- 
xbca ^BOCxyneneBo: nepma nacxHHa poBropnyxa y BHrjia^i Bi^noBi^i na nHxanna, 
mo cxocyioxbca npe;i;Mexa ;i;ocjii;i;aceHHfl, ^pyra - na nnxaHHa, mo cxocyioxbca 06'eK- 
xa Aocjii;i;aceHH3i. npeaMCxoM jiocjii/ii^ceHHH e cycninbni Bi;i;H0CHHH, mo BHHHKaioxb 
HaBKOJio yMHCHoro 3HHmeHHH a5o noniKOflJKeHHa MaHHa, a xaK05K cycnijibHi bi^HO- 
CHHH, KKi 6e3nocepe;i;Hbo nob'ssani is BHHHeHHaM ;i;aHoro snoHHHy y MaHHOBifi c^q- 
pi, a 06'eKTOM ^ocjitoi^eHHH e jiBHme )^HCHoro 3HHmeHHJi a6o nomKo;i;aceHH3i Man- 
na, mo nocxae nacjii^KOM Bi^jnoBi^nnx cycnijibnnx bi^nocnn. JJjin ^ocarnenna Kin- 
n;eBoro pesyjibxaxy b npon;eci poSoxn BnKopncxoByioxbca nacxynni mcto/ih /locjiijx- 
»(eHHH: icxopnKO-npaBOBnn (neo6xi;i;nnH jiJin xoro, mo6 bhhbhxh npHHHHy bhhhk- 
HCHHa y cycnijibcxbi nocxaBjienoi npo5jieMH), mcxo^ nopiBHajibHoro npaBOsnaBCXBa 
(Heo6xi;i;HHH jijik xoro, mo6 npoBecxH li BceSiHHHH no;i;ajibmHH anajiis), ^opManbHo- 
jioriHHHH (Heo5xi;i;HHH jijisi xoro, mo6 po3KpHXH 11 cyxb). 



Ei6jiiorpa4)ifl 



Bi6morpa4)iH ne e nayKoio y BysbKOMy cenci i;boro cjiobb, Bona ne nparne ;i;o 
Toro, moS AaxH o6'eKTHBHy xapaKxepHCTHKy hbhiii, HaBKOJiHniHboro CBixy y BHrjia/ni 
noHflXb i THM Sijibine po3KpHTTfl npe^MexHoi cyxi Bi^HOCHH mitk noHflxxflMH i 
aBHmaMH y BHrjia;i;i i^efi, ane li SHaHeHHfl nojiarae y TOMy, mo Bona BHCxynae npn 
LlbOMy ocHOBOK) jijifi yciei noAaJibinoi nayKH. ToSxo HKmo nayKa b npoiieci cbofo 
posBHXKy nparne noKasaxH nepe6ir posBHXKy ifl,eH, xo 5i5jiiorpa^ifl nifl,roxoBjiae pflu 
Liboro ipynx, nepepaxoByioHH xi nocjii;i;oBHi 4)opMH, b akhx SHafimjiH CBoe BxijieHHa 
i^ei: enirpa^innHH Maxepiaji, pyKonHCHHH Maxepiaji, xHnorpa^iHHHH Maxepiaji (khh- 
ra, Kapxa, njian, inxaMn, ipaBiopa). 

MacHB 5i6jiiorpa4)iHHHx ;i;aHHx, mo cxocyexbca xcmh ;i;aHoi poSoxH, ;i;ocHXb 
niHpOKHH i 3HaxoflHXb CBoe BMpa^KCHHa y pisHHx 4)opMax. KpHMmajibHO-npaBOBi 
HopMH, HKi BcxaHOBjiioioxb Bi;i;noBi;i;ajibHicxb sa OKpeMi bh;i;h yMHCHoro SHHmeHHa 
a6o nomKo;i;aceHHa, Bnepme b icxopii 3a4)iKCOBaHi na enirpa4)iHH0My Maxepiani (3a- 
KOHH XaMMypani, "3aK0HH 12 xa5jiHLi,b" xa in.). PyKonHCHHH Maxepian, hkhh ^o nac 
;i;iHmoB, cKjia;i;aexbCfl 3 xaKHx ;i;oKyMeHxiB: 1) "Corpus Juris Civilis" (Hafi^aBHimHH 
cnHcoK - "Littera Florentina", VI ex.) i HopMaxHBHo-npaBOBHx aKxiB, pospoSneHHx 
5e3nocepeAHbo na iioro ochobI; 2) "CajiinHoi npaB^H" (HaHAaBHiniHH chhcok - Ha- 
pH3bKHH, VIII ex.) xa in. "BapBapebKHX npaB^i;"; 2) "PyebKo'i npaB^n" (HaH;i;aBHimHH 
enneoK - CHHo;i;ajibHHH i3 "Kopanoi KHHrn", 1282 p.); 4) JlnxoBebKHX CxaxyxiB 
(HaiiAaBHinii cnHeKH Hepmoro JlnxoBebKoro Cxaxyxy - OipjieiiebKHH i SaMofiebKHH, 
1530-xi p.p.). 

Ilpoxe rojioBHe Mieu;e eepeji; 6i6jiiorpa4)iHHHx ;i;aHHx 3aHMaioxb Bee xaKH 
flpyKOBani MaxepiajiH. 3a MieiteM BHHHKHeHHa ix M0>KHa po3flijiHXH na 3apy5i5KHi i 
BixHH3HflHi, a 3a xapaKxepoM - na iexopHKo-npaBOBi (mo ennpaioxbefl na iexopHKo- 
npaBOBi Mexo;i;H ;i;oejii;i;aceHHH), nopiBHanbHo-npaBOBi (mo ennpaioxbeji na Mexo;i;H 
nopiBHajibHoro npaB03HaBexBa) xa ^orMaxHKO-npaBOBi (mo ennpaioxbea na ^opMa- 
jibHo-jioriHHi Mexo;i;H). OexaHHi Moacna xaKoac no;i;ijiHXH na MaxepianH MHHyjiHx xa 
eynaeKHx naeiB. 



mo CTOcyexbCH /ipyKOBaHHx MaxepianiB icxopHKo-npaBOBoro xapaKxepy, 3 
Li,boro npHBO^y nacaMnepe^ HeoSxi^HO saananHXH, mo B3arajii nayKOBe BHBHeHHfl 
npoSncM icxopii KpHMinajibHoro npaBa b i^ijioMy posnonajiocfl caMe 3 xoro, mo y 
none 30py nepmoi y CBixi hikojih icxopHKiB iiHBijiBHoro npaBa, cxBopenoi O. K. (|)oh 
CaBinbi (1779-1861), noxpannjia xeMa n,HBijibHO-npaBOBoi Bi^noBi^ajibHOCxi y pHM- 
cbKOMy npaBi 3a yMHcne 3HHii];eHHa a6o nomKo;i;aceHHfl Manna. IIpnHnnoio ixnboro 
nayKOBOFO inxepecy ao n,iei, s^aBajioca 5, ApyropHAnoi npoSjiCMaxnKn 5yjio xe, mo 
Bona aKnaHKpanie, xoSxo y noBnicxio 3aBepmenoMy/Kinn;eBOMy Bnraa^i, cxaBnxb ne- 
pe^i; ;i;ocjiia;nnKOM nnxanna npo BaaoinBy pojib KjiiOHOBoro jiJi^ pnMCbKoro npaBa 
incxnxyxy penoBnx npaB. BnBHenna icxopii cxanoBjienna K)pnfl,nHnoi Bi^noBi^ajib- 
nocxi, UKa cxocyexbca ne jinme nacxKOBoro (nanp., Kpa;i;iacKa), a noBnoro nopymen- 
na penoBnx npaB (no35aBjiennji Kopncnnx BjiacxnBocxen penen mnaxoM ixnboro a5- 
cojiroxnoFO annmenna) posnonajioca 3 npau,b niMeu,bKoro Bnenoro Ajib4)pefla Ilep- 
nica (1841-1901), aKnn ni;i;roxyBaB nepmi hk ;i;ncepxan;iio [50], xaK i Monorpa4)iio 
[51] 3 ;i;anoro nnxanna (1867 p.). 

no^ajibmnn po3BHxoK icxopnKO-npaBOBHx ;i,ocjiifl5Kenb npH3BiB ^o noaBH nepmo- 
ro B CBixi ;i;ocjii;i;acenna 3 icxopii pnMCbKoro Kprnviinanbnoro npaBa b n;ijiOMy [49], 
mo cxano 3acjiyroio BH;i;axnoro niMen;bKoro Bnenoro Teo;i;opa MoMM3ena (1817- 
1903), po5oxa aKoro b 5araxbox Biflnoniennax 3ajiHmaexbca nenepeBepmenoio me 
;i;o CHX nip (;i;e OKpcMnn po3;i;iji 6yjio npncBflneno yMHcnoMy 3nHmennio a6o nom- 
Ko;i;acennK) Manna). I^a poSoxa cxana nacjii;i;KOM KponixKnx 3ycnjib 3 onpan;K)Bann3i i 
ni^roxoBKH jio BHAanna 9-oi i 39-oi Knnr "^nrecx" [46], xo6xo BnnncoK (y komchxo- 
Banin 4)opMi) 3 ycix neo6xi^nnx jijik KpnMinanbno-npaBOBo'i KBajii4)iKan;ii' BKa3anoro 
3JiOHnny nopMaxnBno-npaBOBnx aKxiB, mo 3ajinmnjinca biji pnMCbKnx naciB, aKi 
BnacjiiflOK u,HBijibHO-npaBOBoi npnpo^in oxopomoBannx hhmh npaBOBHx inxepeciB 
6yjin po3xamoBani y cKjia^i "Corpus Juris Civilis". Ilpoxe nicjia Teo;i;opa MoMM3ena 
3aKjia;i;eni nnM xpa;i;nn;ii KOMnncKcnoro ni;i;xo;i;y ;i;o icxopnKo-npaBOBnx ;i;ocjii;i;acenb 
npo5jieM KpHMinajibHoro 3aK0H0flaBCXBa, na 5Kajib, cyxxeBO cxpnMyBajin BHBHenna 
n;iei' na;i;3BnHaHno BaacjinBoi jiJin KpnMinajibnoro i n;nBijibnoro npaBa xcMaxnKn, oc- 
KijibKn OKpcMO ne npn;i;ijiflJioc3i "in ;i;ocxaxnbo yBarn. Cnxyan;iH 3Minnjiac3i, KOJin xcMa 



icTopHHHoro posBHTKy Bi/jnoBiflajibHocxi 3a yMHcne SHHmeHHH a5o nomKo;i;^eHHa 
MaiiHa 3H0By cxana npe^MexoM flHcepTaLi,iHHoro ^ocni^iKeHHfl, mo 5yjio noB'ssane 3 
iM'aM inmoro niMei^bKoro ;i;ocjii;i;HHKa - Fanca IIlBHTjiHHCbKoro [52]. IIpoTe xaKa 
no^ia BiflSyjiacH, na >Kajib, xijibKH y 1931 poiji, i 5yjia BHKjiHKaHa aKxyajibHOio na 
xoH qac npoSjieMaxHKOK) eBpeficbKHx norpoMib. I],e ^osbojihjio, 3pemxoio, y ^Hcep- 
xaLiiHHiH ^opMi ni;i;BecxH ni;i;cyMOK ni^i; po3BHXKOM ;i;ocjii;i;aceHb y Gbponi u^ojio Kpn- 
MinajibHoi Bi^noBiAajibHOCxi sa aScojiioxHi nopymeHHH penoBHx npaB (y nepio^ 3 
1867 AO 1931 poKy), aicHH me HCKae na CBoe noBxopeHHfl (mo^o nepiofl,y 3 1945 no 
2013 piK). 

mo cxocyexbca YKpamH, xo hokh mo emmuM ;i,ocjiizi,:aceHHHM na icxopHKO-npa- 
BOBy xeMaxHKy 3 Li;boro nnxaHHa, hkq 6 xopKanoca KpHMinajibHoro i i^HBijibHoro 3a- 
KOHo^aBcxBa 3apy5iacHHx Kpam, e cxaxxa ji;oii. C.^. Pycy [35], cxapmoro nayK. cniB- 
poSixHHKa In-xy npHBax. npaBa xa nmnpHeMHHLi,xBa AKa^eMii npaB. nayK YKpamH 
(2003 p.); inmi poSoxH npHCBaHeni BixHH3HaHiH npo6jieMaxHLi;i. 3 Li;boro npHBO^y 
nifl KepiBHHLi;xBOM npo^). n.II. MnxafijieHKa na yKpaini noKH mo 6yjio BHROHane jih- 
me OflHe ^HcepxaitmHe flocniAiaceHHa O.B. Bojiox [7] y HaLi,ioHajibHm AKa^eMii 
BHyxpimnix cnpaB (2002 p.). He3BaacaioHH na xe, mo hofo xeMa ^ocHXb mnpoKa i 
oxonjiioe icxopiio KpHMiHanbHO-npaBOBOi Bi^noBi^anbHocxi na yKpaini 3a 3JiOHHnH 
npoxH Bjiacnocxi b n,ijiOMy, npoxe BamiHBicxb ^anoi po6oxH nojiarae y xoMy, mo flo 
li noaBH B3arajii "rpynxoBnoro icxopnKO-npaBOBoro anajii3y GopoxbGn 3 nocaranna- 
MH na Bjiacnicxb b yKpaincbKin nayKObin jiixepaxypi me ne ;i;aBajiocb" [7, cxop. 3], 
ne robopann b5Ke npo icxopHKO-npabObnii anajii3 6opoxb5H 3 aGcojnoxnnMH ^opMa- 
MH nocflrannfl na bjiacnicxb, mo Maioxb bHrjia^ yMHcnoro 3nHmennH a6o noniKO^- 
acenna Manna. Xona 3arajiOM y ;i;aniH ;i;ncepxan;ii n;nM 4)opMaM nocaranb na bjiac- 
nicxb 6yjio npHCbaneno 5yKbajibno ^CKijibKa cxpoK, npoxe npneivino 3a3naHHXH, mo 
na n;bOMy ^ocjii^acenna na YKpaini ne 3ynHnHjiHCb i y 201 1 p. bniiinjia xaKoac cxaxxa 
acnipanxa JlbbibCbKoro yn-xy Bo;i;napHyKa P.O. [3], ni;i, KepibnHn;xbOM jiKoro y 2012 
pon,i 5yjia ni^roxobjiena i icxopnKO-npabOba p03biAKa cxy^enxKn Han,, yn-xy "Ocx- 
po3bKa AKa^cMifl" O. MaKCHMHyK [25; 26]. flocjiia;acenna P.O. Bo^napnyKa Syjin 
bHKOpHCxani npn niAroxobn;i i nanncanni icxopnKO-npabOboi nacxnnn nociSnnKa, 



npHCBHHeHoro MaHHOBHM 3JiOHHHaM, aBTopoM HKoro 5yB flOLieHT JiBBiBCBKoro yn-xy 

H.O. AhTOHIOK [1]. IIpOflOBiKyBajIH CBOi ^OCJli^JKeHHA i npe^CXaBHHKH Bi^OMHOl 

niKOJiH npo4). n.n. MnxafijieHKa (1914-2008), reHepaji-jieHxeHaHxa BHyxpiniHBoi 
cjiy>K6H, mo B CBiii nac cxBopHB Ka(|)eApH KpHMinajibHoro npaBa hk y JIbBiBCbKOMy 
yn-xi (1949), xaK i y HaBHanbHHx saKjia^ax chcxcmh MBC (1958) y KneBi i JIbBOBi: y 
2012 poLi;i y JIbBiBCbKOMy yn-xi BHyxp. cnpaB 6yjio BH;i;aHO MOHorpa4)iio, HanHcany 
AOLieHxoM LB. FaBAaHKOio-BacHjiHniHH, npHCBaneny xeMaxHu,! yMHCHoro SHHmeHHH 
a5o nomKOfl,aceHHfl MafiHa [8], aKa xaKoac MicxHna icxopHKo-npaBOBHH pos^in. Y 
BKasaHOMy icxopHKO-npaBOBOMy po3;i;ijii nnxaHHa icxopii KpHMiHanbHoi Bi;i;noBi;i;a- 
jibHOCxi 3a ;i,aHHH pi3H0BH;i, 3JiOHHHHoi ;i,iHjibHOCxi 3HaHmjiH noKH mo CBoe HaHKpame 
BHCBixjieHHa. 

nepexo;i;jiHH ;i;o BHCBixjieHHa 3;i;o6yxKiB BixHH3HaHoi 5i6jiiorpa4)ii y rajiy3i 

npaBOBOi ;i,OKXpHHH, HeoSxmHO 3a3HaHHXH, mo ny5jliKaLl,m, npHCBHHCHHX BHBHeHHIO 

OKpeMo caMe Li;boro nnxaHHa ;i;o 1961 poKy b pa;i;aHCbKi nacH 3a4)iKC0BaH0 ne 6yjio. 
npHHHHOK) Liboro 6yjio xe, mo xona 3jiohhhh npoxH BjiacHocxi h "HaneacanH nepe- 
Ba5KH0 flo HHCJia MaHHOBHx, Hoca^OBHx xa Focno^apcbKHx 3JiOHHHiB, npoxe 3HaHHa 
HacxHHa HopM nepe;i;5aHajia Bi;i;noBi;i;ajibHicxb 3a KOHxppeBOJiioLi;iHHi 3jiohhhh xa 
3JI0HHHH npoxH nopji^Ky ynpaBjiiHHJi" [7, cxop. 13], mo BnnHBano na ixhk) 3arajibHy 
KjiacH^iKaLi,iK) i nopa^OK po3xamyBaHHa y xeKcxax 3aK0HiB npo KpHMinajibHy Bmno- 
Bi;i;ajibHicxb (KpHMinajibHHx Ko;i;eKciB) 3a xhx naciB. B pe3yjibxaxi caHKLi;iaM 3a a6co- 
jiioxHe nopymeHHJi penoBHx npaB Bi;i;Bo;i;Hjioc3i ocxaHHe MicLi;e y Sy^b-jiKiH cHcxeMi 
3JiOHHHiB xa noKapaHb, ocKijibKH a6cojiK)XHHM 3axHCX0M penobi npaBa y pa^ancbKi 
HacH Mafiace niKOJiH ne KopncxyBajiHCb. 

IIpHHHHOK) Li;boro Syjio ne xinbKH xe, mo pa;i;jiHCbKe KpHMinajibHe npaBo ne 
cxaBHjio 3axHCx npHBaxHoi BjiacHOCxi b Li,ijiOMy sa cbok) Mexy, ajie h xaK05K xe, mo 
3axHcxoM KopHcxyBanHCb b nepmy nepry nojiixHHni Bi^HOCHHH 3 npHBo;i;y BOJio;i;iH- 
j^epacaBOK), JiKa 3;i;iHCHioBajia ;i;HKxaxypy npojiexapiaxy, cboim MaHHOM, a ne Man- 
HOBi npaBa cy5'eKxiB/H0ciiB coiiiajiicxHHHoi ^opMH BjiacHOCxi, hki 5yjiH, no cyxi, no- 
35aBjieHi cBoei Bjiacnocxi coi^iajiicxHHHoio ;i;epacaBoio. IJ,e npH3Bo;i;Hjio ;i;o xoro, mo 
flKmo, 3 o;i;Horo 6oKy, Bi;i;noByi;ajibHicxb 3a xaKHH KOHxppeBOJiion;iHHHH 3jiohhh, 



"niKiAHHiiTBo", ni^MiHioBajia co6oio Bi;i;noBi;i;ajii>HicTi> sa yMHcne SHHmeHHa a6o 
noniKOfliKeHHa MaiiHa, to, 3 inmoro 6oKy, kojih "y KpHMinajibHOMy npaBi 3apy5i5K- 
HHX KpaiH y HopMax u^ojio Bi;i;noBi;i;ajibHocTi sa u,q jiiKmifi BKasano na Kapanicxb 
3HHiii,eHHa qv>Koro MafiHa", to "aHajiorinHi HopMH paAHHCbKoro KpHMmajibHoro 3a- 
KOHO^aBCTBa He MicTflTb TaKoro 3acTepe5KeHHfl, i, ot^kc, fl03BOJiaioTb KapanicTb 3hh- 
mcHHa BjiacHoro MaHHa" [13, 10], nepe;i;aHoro, HanpHKjia^i;, b opeH;i;y, mo roBopHXb 
npo (^aKTHHHy BiflcyrnicTb b paA^HCbKOMy 3aKOHo;i,aBCTBi nonaTTa a5cojiK)THoro pe- 
HOBoro npaBa. 

Ilepma cnpo6a BHOKpeMjieHHH yMHCHoro 3HHii];eHHH a6o nomKo;i;aceHHa MafiHa 
B TCMy OKpeMoi poSoTH MH 3Haxo;i,HMO y B.C. BojiKOBa [6], hkhh ony6jiiKyBaB b Ka- 
3aHi e;i;HHy b Pa;i;aHCbKOMy Coio3i MOHorpa4)iio (1961) 3 ;i;aHoi npoSjieMaxHKH, mo 
BHHinjia 3a iniiiiaTHBH h ni^i; pe;i;aKLi;ieio Bi;i;oMoro pa;i;3iHCbKoro BHeHoro-Li;HBijiicTa, 
npo^. Mry B. M. ropmeneBa (1924-1993), npan,! aKoro thx naciB, Bjiacne Ka5KyHH, 
H 3aKjiajiH noHaxoK Bi;i;po;i;aceHHio HayxH Li;HBijibHo-npoLi;ecyajibHoro npaBa. IJ,e cbI^i;- 
HHXb npo xicHHH 3b'ji30k mI^c n;HBijiicxHHHoio i KpHMinanicxKHHOK) npoSjieMaxHKOK), 
aKHH BHnjiHBae 3 cyri npaBOBi;i,HOCHH, mo e oxopoHiOBanHMH 3a AonoMoroio BKa3a- 
Ho'i HopMH npaBa. Ha ;i;Hcepxan;iHHOMy piBni Bnepme na YKpaiHi i b KonnmnbOMy 
CPCP n;e nnxannji bhcbIxuhb b XapKiBCbKOMy lopn^^nHHOMy incxHxyxi (nHHimniH 
K)pH;i,HHHm AKa^eMii im. R. My^poro) y 1972 pon,i lO.M. lUaHbrm [43], HayKOBHM 
KepiBHHKOM flKoro 6yB B.B. Cxamnc (1925-2011), Bi;i;oMHH BHenHH-KpHMinajiicx, 
jiKHH 3 1964 poKy ;i;o caMoi CMepxi 3ajiHmaBC3i nepniHM npopcKxopoM AKa;i;eMii. 
KpiM lO.M. lUaHbrma, flHcepTan,ii 3 n,boro nHTanHH b CPCP 6yjiH niflroTOBjieHi jih- 
me B.O.KojiHniKiHOK) [13] i B.B. XapnToniKinHM [43] (MocKBa, Pocia), OKpeMO 6y- 
jiH onySniKOBani cxaxxi I. HopxHOBa [33] i M.B. Be3)n"jioBa [4] (MocKBa, Bnma niKo- 
jia MijTin,ii MBC CPCP), a TaK05K ^eaKoio Mipoio MOiacyrb CTanoBHTH inTepec CTaTTi 
C.A. GjiiceeBa [10; 11] mo^o 3arajibHoi' KjiacH4)iKan;ii MannoBHx 3JioHHHiB b u,ijioMy 
i, KOJIH BecxH MOBy npo naBHanbny jiixepaxypy, niflpynnnK 3a pe^i;. A.A. HionxKOBCb- 
Koro [23] HOCHB HaH5ijibm ^yH^aMeHxajibHHH xapaKxep. 

SnaHeHHfl jiixepaxypn pa;i;aHCbKHx naciB jiJi^ c)^acHoro cxany ;i;ocjimaceHb xe- 
MaxHKH yMHCHoro 3HHni;eHHji a6o nomKo;i;aceHHa Manna nojiarae y xoMy, mo Bona 



BHCxynae fl^epenoM flna Maxepiany ni^pyHHHKiB, npeflMexoM hkhx e KpHMinajiBHe 
npaeo YKpamH. Ilicjia BHxo^y b cbIt po5oTH KD.M. UlaHbriHa, aKHH ^eaKHH nac 
nonpaLi;ioBaB y KmBCbKin BHiii;iH niKOJii MijiiLi;ii' (nonepe;i;HHLi;i HaLi;ioHajibHoi' AKa;i;e- 
Mii BHyxpiniHix cnpaB) noAaJitmi nayKOBi AOCJiifl>KeHHH ne npoBaAHjiHca i 6yjiH no- 
HOBjieni SyKBanbHO o^HH-^Ba poKH TOMy (flKiii,o ne paxyBaxH HaBHanbHoro noci6- 
HHKa JI.A. YmaKOBa [40], ni^jj^oTOBjienoro jiJin ^epacaBHo'i noaceacHo'i cnyacSn MHC 
yKpai'HH); xaKHM hhhom, nomxoBxoM jijm Bi^HOBjieHHa MO>KHa nasBaxH nepeSyBan- 
Hfl KD.M. IlIaHbriHa y KHiBCbKifi BHiu;iH niKOJii MijiiLi,ii i, ak Hacjiifl,OK, nayKOBi po3- 
Po6kh 3 THX nip noB'ssani ne 3 xapKiBCbKoio, a 3 KHiBCbKoio/jibBiBCbKoio niKonaMH (i 
11 Bifl,rajiyA5KeHHaMH - HaBHajibHHMH 3aKjia;i,aMH chcxcmh MBC i MHC). 

flHcepxai^iHHHH Maxepian na cboro;i;Hi npe;i;cxaBjieHHH ;i;BOMa hobhmh o;i;hhh- 
i;aMH 6i6jiiorpa^iHHoro xapaKxepy: 1) ni^i; KepiBHHi;xBOM npo^). A.B. CaBHCHKa ;i;aHa 
npo5jieMaxHKa na KaH^HAaxcbKOMy piBni 5yjia onpaLi,bOBaHa CaKyn A.B. [36] b Han,. 
AKa;i;eMii Bnyip. cnpaB (2010); 2) b ^ninponexpoBCbKOMy yn-xi BHyip. cnpaB (2012) 
Ha;i;ajii npo;i;oBacHB li onpaii;ioBaHHa C.A. MnponioK [28]. Ha piBni cxaxefi, nwoxoB- 
jieHHx B npOLieci AHcepxaLi,mHHx ^ocjii^JKeHb, Bona 5yjia onpaLi,bOBaHa xaKo:ac C.A. 
MnpoHioKOM [29; 30], i, KpiM Li;boro, onpai^bOByexbca acnipanxaMH MapKinHM B.I. 
[27] xa P.O. EoAHapH)^oM [3] (jikhh ;i;o Li;boro 3aHMaBca BHCBixjieHHJiM li icxopHKo- 
npaBOBHx 3aca;i). HpoBe^eHa nayKOBa poSoxa b Li,ijiOMy ni^cyMOBana y BHrnHAi nep- 
moi MOHorpac^ii', ni^ij^oxoBjieHoi na YKpaiHi 3 ;i;aHoro nnxaHHa (LB. ra3flaHKa-BacH- 
jiHniHH [8] / JIbBiBCbKHH jiQpyK. yH-xcx BHyxp. cnpaB). HaBHanbHHH Maxepian Moacna 
3HaiixH y noci6HHKax, npe^MexoM akhx e MaiiHOBi sjiohhhh, mo Micxaxb po3AijiH, 
npncBaneni yMHcnoMy 3HHn];eHHio a6o nomKo;i;aceHHio Manna. 3 c)^acnnx nayKOBnx 
no3nn;iH Bonn 6yjin po3po6jieni H.O. AnxonioKOM [1] (2012 p. / JIbBiB. )^-xex) i 
r.G. Boji^apeM [5] (2011 p. / JlyrancbKHn flep)K. yn-xex Bnyxp. cnpaB). Inxepec 
cxanoBnxb xaKoac nociSnnK, ni^jj^oxoBjiennn A.F. PenKacoM [34] (2002 p. / JIbBiB. 
yn-xex 6e3neKn acnxxe;i;ijiJibnocxi MHC yKpainn) na ocnoBi nociSnnKa JI.A. ymaKO- 
Ba (1994), xona iioro 3naHenna y^e nocnxb icxopHKO-npaBOBnii xapaKxep. ^exajib- 
nnn anajii3 ni;i;pyHnnKOBoro Maxepiany, a xaKoac 6i6jiiorpa4)iHni Maxepiann jiJin no- 
piBnajibno-npaBOBnx ;i;ocjii;i;acenb po3Mimeno y nacxynnnx po3;i;ijiax n;iei poSoxn. 



OcHOBHa HacTHHa: 
[cKjiaa 3JiOHHHy, nepe;i6aHeHoro ex. 194 KK yKpamn] 

Po3;^iJI 1. KjiacHHHe/eBponeiiCbKe saKOHO/^aBcxBO i npaBO 

IIpaBOBa ;i;oKTpHHa y Kpainax GBponn sBepnyjiaca ;i;o npo6jieMH yMHCHoro 
SHHmeHHH i noniKOAJKeHHH MaiiHa aochtb ni3H0, ocKijibKH y KpHMmajibHOMy npasi 
(na Bi^Miny Bi^ i^HBintHoro) xeopexHKO-npHKjia^HHH xapaKxep ^OBrHH nac Mann ic- 
TopHKo-npaBOBi ;i;ocjii;i;aceHHfl, mo CKjia;i;ajiHCfl 3 KOMCHxapiB ;i;o phmcbkhx KpHMina- 
jibHO-npaBOBHx aKxiB. He cxaHOBHB BHKjiioHeHHH HaBixb KpHMiHajibHHH Ko;i,eKC Ha- 
nojieoHa (1810), mo 5yB po3po5jieHHH xieio ac caMoio KOMicieio, Koxpoio nepe^i; i;hm 
Syjio po3po6jieHo 3HaMeHHXHH UjHBinbHHH Ko;i;eKc HanojieoHa (1804). Hacjii;i;oK, 
KpHMmajibHHH KOflCKC (1810) y CBom ocHOBHm nacxHHi (nacxHHi MaHHOBHx 3jiohh- 
hIb) cnnpaBca na Li;HBijibHO-npaBOBi 3aca;i;H, npoxe 3 inmoro 6oKy, ocKijibKH Horo 
cxBopeHHa 6yjio cnpaBoio iiHBijiicxiB, y HbOMy He Syjio npH;i;ijieHO ;i;ocxaxHboi' yBarn 
npo6jieMi po3po5KH cneLi,H^iKH KpHMmajibHoro npaBa. HoHaxKOM caMOCxmHHx xeo- 
pexHKo-npaBOBHx ;i;ocjii;i;aceHb cum BBaacaxH BHxm y cbIx poSoxH Opani^a 4)oh Jlicxa 
(1881) "Das deutsche Reichsstrafrecht" / "HiMeiibKe iivraepcbKe KpHMinajibHe npaBo" 
[24], OKpeMHM pos^ijiOM, rpynxyiOHHCb na BHxmnoMy noji05KeHHi y CHCxeMi Mafi- 
HOBHX 3JiOHHHiB HopMH uifljio yMHCHoro 3HHii];eHHfl a6o noniKo^^aceHHfl MaHHa, OKpe- 
cjieHo HOBi xapaKxepni BmMiHHocxi, mo 3 1810 p. Bmpi3HJiioxb Bm pHMCbKoro Kpn- 
MinajibHoro npaBa cynacHC eBponeficbKe KpHMinajibHe npaBO. Ajie AOKxpHnajibna 
ocHOBa BHenna npo yMHcne 3HHmeHHa a6o nomKo;i;aceHHH MaiiHa Syjia 3aKjia;i;eHa 
xijibKH Ha HonaxKy XX ex. poSoxaMH YnbMaHHa, BixxKo, KnaaKa, JIaH;i;Meccepa, 3a- 
yepa, npafl3iHCKi, PoMMejia, JIoHLta, JleBi, Hynxayca, Poxepinra i IllMOJiepa, aKi 5y- 
jiH nepniHMH npaLi;flMH, mo MajiH ;i;Hcepxaii;iHHHH xapaKxep. flocnmHHKH no;i;ijifljiHca 
Ha ;i;Bi niKOJiH: nepma 3 hhx oxpHMana cBoro HaHBi;i;oMimoro npe;i;cxaBHHKa b oco6i 
K.A. JleMaHHa [47], inina - b oco6i F. BaHxeHxana [54]. 

3BmcH cjii^i; Bmpa3y 3po6HXH bhchobok, mo inxepec ;i;o ;i;aHoi npoGneMaxHKH 
3pocxae B yMOBax cxaHOBjieHHa MacoBoro cycnijibcxBa, kojih nepe^i; KpHMinajibHHM 



npaBOM nocxae npoGncMa HKOMora ninpnioro i BceoxonnioiOHoro saxncxy npae jiio- 
^HHH, rpoMa^flHCBKHx i Li,HBijibHHx npaB. OcxaHHi poKH xaK05K CBi^qaxb npo hccxh- 
xaioHHH inxepec ;i;o ;i;aHoi' npoGneMaxHKH. IIlMix, MepccoH, Mooc, MaHBanb^i;, Kio- 
nep, Kaprji i rponenricep ni/jroxyBanH y HiMennHHi cxaxxi i MOHorpa(|)ii 3 BKasano- 
ro nHxaHHfl HanpHKmi;! XX ex. (90-xi p.p.); BeSep, Bojibc^, BiocxeHxareH, Ulnypp, 
Tocc, IIIxbo6ep, 3axi;rep, Morr, Kpiorep, Kiojib, EpayM, ^bojiinr, AfiseHniMix, Fae- 
Ae, FiOHxep, XaMM, Xec^eH^ejib, XijijienKaMn, Inreiibc^iHrep i Kaprji npHCBHXHjiH 
CBo'i poSoxH po3po5Li,i Li,iei' xeMaxHKH nicjia 2000 p. OcxaHHa b naci MOHorpa^ia, UKa 
ni;i;cyMOBye yci nonepe;i;Hi, 6yjia BHnymena y 2013 p.; li ni;i;roxyBaB M. Miojib4)ejib;i; 
[48]. 

Ananis npaBOBoro ni;i;rpyHxa ixnix poSix ;i;o3BOJi3ie bccxh MOBy npo xe, mo 
npaBOBi incxHxyxH rpoMa;i;aHCbKoro cycnijibcxBa y cynacHOMy CBixi ycBi;i;oMjiioioxb- 
CH Ha saca^ax ^ijioco^iii npaBa iManyijia Kanxa (1724-1804), KoxpHH npe^cxaBjiaB b 
Hayii;! nanpaMOK, Bi;i;oMHH hk HopMaxHBisM. Ilpoxe nepes xe, mo b yMOBax posBHXKy 
MacoBoro cycnijibcxBa ^ocHXb nacxo BHHHKana CHxyaii;iji, kojih nopymeHHa npHpo^- 
HHX xa HCBifl'eMHHx npaB moAnnn MOJKyxb nocnxn MacoBnn xapaKxep, KOHn,enn,m 
npHpo;i;Horo npaBa F.B.O. Ferena (1770-1831) o;i;HOHacHo naSyjia npe;i;cxaBHH- 
kIb nayKH KpHMinanbnoro npaBa xaKoro caMoro snaHenna, kkq jijik npe^cxaBHHKiB 
HayKH n,HBijibHoro npaBa Majia KOHn,enn,m ^oxpHManna b npon,eci npaBOsacxocyBan- 

na IOpH;i;HHHHX HOpM (lOpH;i;HHHHH HOpMaXHBisM) [53, CXOp. 2]. TaKHM HHHOM y 

'ixnix poSoxax na ocnoBi Konn;enn;ii npHpo;i;noro npaBa Ferenji posKpnBajinca MacoBi 
BHMipH npnpoflHHx xa ncBi^'eMnnx npaB jnoflnnn, He3Ba5KaK)HH na xe, n],o (J)ijioco(|)ia 
npaBa Ferena cnyryBana xaKoac jiJi^ BnnpaB^^annfl xoxajiixapnHX peacHMiB. FLopiB- 
nannji KpHMinanbnoro 3aKono;i;aBCXBa YKpainn xa inmnx Kpa'in Konxnnenxanbnoi 
GBponn moAO BiflnoBi;],ajibHOCxi 3a yMHcne 3HHiii,enna a5o noniKOA^ennH Maiina b 
yKpai'ncbKin (M.I. XaBponioK [41]) i 3apy5iacHiH (A.G. i^ajinncbKHH [12]) mpujim- 
nin jiixepaxypi po3noHajioca jinme nen];o;i;aBno i Bi;i;6yBajiocji na ocnoBi Koncxaxan;ii 
no^Biiinoi pojii ^ijioco^ii npaBa Ferena y npaBOBiii AOKxpnni, ffl,o nixKO bhaho 3i 
cniBcxaBjienna cynacnnx 3apy6iacnHx (X. Bepxenb [45], H. Beccenbc [55]) i BixHH3- 
nannx ni;i;pyHnHKiB 3 KpHMinanbnoro npaBa (6i5jiiorpa(^iH y nacxynnoMy p03AiJii). 



Bhtokh KpHMiHajiBHO-npaBOBoY flOKxpHHH Ferejia jie^axB y Horo KOHiienTya- 
jibHifi OLi,iHLi,i Li,HBijibHoro npaea. Y CBo'm "Oijiococ^ii npaea" npo5jieM KpHMina- 
jibHO-npaBOBOi Bi;i;noBi;i;ajibHOCTi Ferenb nepexo;i;HTb nicjia xoro, y §§ 80-81 Bin 
npOBiB CHCTeMaxHsaiiiK) Li,HBijibHO-npaBOBHx ^oroBopiB. nacjiiAOK, y § 82 bIh to- 
pKaexbCfl npo5jieMH nopymeHHa ^oroBipHHx 3o5oB'fl3aHb, akc Mae MicLi,e xo^i, kojih 
cycnijibHi Bi;i;H0CHHH Moacyxb 6yxH oxapaKxepHsoBani kk "nenpaBo" (Unrecht). "He- 
npaBo" e BH^HMicxK) npaBa, xo5xo boho BHCxynae ne npaBOM Bsarajii, a jiHine Horo 
ocHOBOK). OcHOBa npaBa - i;e npaBO, hkq icnye ne 3 HeoSxi^Hicxio, a 3 BHnaj^KOBic- 
XK). Oxace, npo xe, mo npaBO icnye 3 Heo6xi;i;Hicxio, Moacna bccxh MOBy xijibKH xo;i;i, 
KOJIH npaBO 5yfle KOpncxyBaxnca ^ocxaxnbOK) ochobok) [9, cxop. 137] 

y Ferejia ochobok) npaBa e oSiviaH (§ 87), ocKijibKH Bin xapaKxepH3yexbC3i ic- 
HyBannaM cnopy Miac ocoSaMH u^ojio cnoco6iB HaSyxxa npaBa Bjiacnocxi na pin. 
CnocoSn Ha6yxxa npaBa Bjiacnocxi y pHMCbKOMy npabi nocaxb Ha3By xnxyjibnoi ni^- 
cxaBH i no;i;iji3iioxbC3i na nepBicni xa noxi;i;Hi. Ochobhhm nepBicHHM cnoco6oM bh- 
HHKHeHHa npaBa Bjiacnocxi na pin, 3a FerejiCM (§ 50), e 3axonjienna ninnnnoi peni 
(occupatio rei nullius). ^ii cxoponnboi ocoSn mo^o nadyxoi peni, 3flmcHeHi y c^epi 
npHBaxnoro npaBa, akI CBi;i;Haxb npo neBH3nanna na ne'i 3a inmoio ocoSoio aScojiiox- 
noro pcHOBoro npaBa, e Kpa;i;iacKoio (xaeMna 4)opMa 3MinH npaBOBi;i;nocHn), y 
c^epi ny5jiiHHoro npaBa e p035oeM (Bi^Kpnxa ^opMa 3MiHH npaBOBi^HOcnn), a jiii, 
noB'fl3ani 3 neBH3nannaM 3a oco6oio npaBa nepe;i;aBaxH naSyxi npaBa xa o6oB'a3KH 
(BcxynaxH y 3o6oB'ji3ajibni npaBOBij^nocnnn), noe;i;nani 3 BH3nannaM y ne'i penoBHX 
npaB, 6y^yxb maxpancxBOM. Ox5Ke, KpaAiacKa e cnoco6oM BMnHKnennaM npaBa Bjiac- 
nocxi na pin, kojih npaBo Bjiacnocxi BnnnKae y naGyBana, y cboio nepry, ne y cnoci6 
neo6xi;i;nocxi, a y cnoci6 BHna;i;KOBOcxi, ockIjibkh neMae ni^i; coSoio ;i;ocxaxnboi' ni^i;- 
cxaBH. 

ni;i;Bo;i;aHH nonepefl,Hi ni^cyMKH, neoSxi^no 3a3naHHXH, mo npoi^ec Ko;i;H4)iKa- 
n;ii KpHMinajibnoro npaBa yKpainn [12, cxop. 3] y cboix CBixorjia;i;nHX i 4)iJioco4)Cb- 
KO-npaBOBHx 3acaflax cnnpaBca na "HiMen,bKe KpHMinajibne yjiojKenna" (1871). Po3- 
po6nHKOM ocxannboro 6yB Fenpix 4)on Opi;i;5epr (1813-1895), mo noKjiaB b ocnoBy 
niMen;bKoro Kpniviinajibnoro npaBa Konn;enxyajibnHH ni;i;xi;i; ;i;o nonaxxa, BH;i;iB i cnc- 



TCMH 3JioHHHiB, ^KHH 5yB xapaKTcpHOK) pHCOK) 4)ijioco4)ii npasa r.B.O. Ferejia. 3o- 
KpeMa, Li,e SHaiinijio CBoe BHpajKeHHa y TOMy, mo BHKjia^ MaiiHOBHx sjiOHHHiB y "Hi- 
MeLibKOMy KpHMinajibHOMy yjioaccHHi" posnoHHHaexbca 3 Kpa;i;iacKH (po3;i;iji 19), oc- 
KijiBKH KpHMinajiBHe npaBO b nepmy nepry cnpaMOBane na 3axHCT npHBaxHHx npa- 
BOBi^HOCHH, ^ajii nepexo^HTb ;i;o noHflxxa po35oio i noe^HaHHx 3 hhm npaBonopy- 
ineHb (po3;i;ijiH 20-21), onncye pi3Hi bh;i;h maxpaficTBa (po3;i;ijiH 22-26) i 3aBepmye- 
TbCH yMHCHHM 3HHiii,eHHHM a5o noniKOA^eHHHM MaiiHa, AO HKoro xaKOJK npHeAHani 
^yHKiiioHajibHO cnopi^Heni npaBonopymeHHfl (po3fl,ijiH 27-29). HanpHKiHi^i me fl,o- 
^aHHH xaKoac nepeniK noca^oBHx 3JioHHHiB (po3Aiji 30), ane Bin yace ne BHcxynae b 
HKOCxi KOMnoHCHxa KpHMmajibHoi BmnoBi^ajibHOCxi i nosHanye nepexi^ Bm KpHMi- 
HajibHoi AO aAMiHicxpaxHBHoi iocxHLi;ii'. SbIach Moacna 3po5HXH bhchobok, mo CKjiaA 
3JiOHHHy yMHCHoro 3HHii];eHHa a5o noniKOAaceHHa Manna MicxHXb b co5i KpHMinajib- 
HO-npaBOBy caHKLi,iio, aKa Mae niAcyMOByiOHHH xapaKxep i y xaKHH cnoci5 A03B0Jiae 
ni^BOAHXH cBoepi^Hy pncKy ni^ ycieio chcxcmok) 3JioHHHiB i noKapanb, cxBopennx 
AJia 3axHcxy penoBHx npaB. Y lopHAHHHOMy njiani Li;e BHnjiHBae 3 xoro, mo aKmo yci 
inmi HopMH KpHMinajibHoro npaBa Mo:acyxb 3a5e3neHyBaxH 3aK0HHHM B0Ji0A,iJibLi,aM 
jiHine BiAHOCHHH (cxocoBHO ncBHoro BH^y npaBonopymeHHa) 3axHcx ixnix penoBHX 
npaB xa inxepeciB, xo y ^anoMy BKna^Ky 3aK0H0AaBeLib Be^e MOBy npo naAaHHa ^a- 
HHM npaBaM xa inxepecaM btkq yniBepcajibHoro i a5cojiK)XHoro saxHCxy. 

3arajibHicxb kk 03HaKa aScojiioxHoro 3axHcxy po3KpHBaexbca 3aK0H0AaBLi;eM, 
no-nepme, y xoMy, mo y BKna^Ky yMHCHoro 3HHmeHHa a6o noniKOA^eHHJi Manna 
Mae MicLi,e npHnHHCHHa npaBa Bjiacnocxi cxocobho jiK)5oro (pyxoMoro i nepyxoMO- 
ro) Manna, b xoh nac ak y Bnna^Ky KpaAiacKn/po35oK) npnnnnenna npaBa Bjiacnocxi 
(y npnBaxno-npaBOBnn / nySjimno-npaBOBnn cnoci6) Mae Micu;e jinme cxocoBno py- 
xoMoro Manna (ne nepeA,6aHaexbca M05KjinBicxb BnEpa^enna 5yA,nnKy / 3eMejibnoi 
AiJianKn). IIo-Apyre, y Bnna^Ky maxpancxBa 3 lopnAnnnoi xoHKn 3opy Mae Micn;e ne 
npnnnnenna 3a OC06010 penoBnx npaB, a npnnnnenna 3a neio npaBa nepe^aBaxn 
CBoi penoBi npaBa (xaKnM nnnoM, yniKOA^Kyexbca ne penoBe, a 3o5oB'a3ajibne npa- 
Bo), xo5xo ni^; KpnMinanbno-npaBOBnn 3axncx noxpanjiae ne npnnnna, a nacjiiAOK 
BnnnKnenna y ocoSn penoBoro npaBa. 



CyxHicHy snaHHMicTB KpHMiHajiBHO-npaBOBoro saxncxy penoBoro npaBa C3^a- 
CHHH HiMeLi,BKHH flocjii^HHK npo(|). PcHriep BBaiKae y TOMy, mo: "IIpH MaiiHOBHx ^e- 
jiiKxax 3JI0HHHH npoTH npaBa BjiacHocxi na peni i sjiohhhh npoxn MafiHa Li;ijioro 
cxaHOBjiOTb C060K) ABi rpynH, js,q sjiohhhh npoxH penoBoro npaBa bkoa^xb y Manno- 
Bi ;i;ejiiKXH b mnpoKOMy cenci n,boro cjiOBa" [12, cxop. 409-410]. OcKijibKn Manno, 3a 
BHsnaHennaM, na Bi;i;MiHy Bi^i; penen, xapaKxepnsyexBCfl oSopoxoM, y n;BOMy nonarae 
ocHOBHa BiAMinnicxb mitk cnocoSaMH aaxncxy u,HBijibHHx npaB, BCxanoBjiennx y 
"HiMen;BKOMy n,HBijiBHOMy yjioacenni" (1896) i cnoco5aMH saxncxy n,HBijiBHHx npaB, 
BcxanoBjiennx y "HiMen;bKOMy KpHMinanbHOMy yjioacenni" (1871): saxncx penoBHX 
npaB y u,HBijibHO-npaBOBHH cnoci5 Ha;i,aexbCH nijiaxoM saxncxy MannoBHx 3o6ob'h- 
sanb, naxoMicxb, y KpHMinanbHO-npaBOBHH cnociS saxncx ManHOBHX soSoB'flsanb 
Bi;i;5yBaexbCH nijiaxoM saxncxy penoBHX npaB. 

3oKpeMa, aBxop nepmoro ni^pynnnKa 3 HiMeu,bKoro KpHMinajibnoro npaBa, 
Opann; 4)oh Jlicx (1851-1919), sacnoBHHK i rojioBa HiMen;bKoro KpHMinanicxHHHoro 
coiosy (1882), roBopnxb npo Heo6xi;i;Hicxb nayKOBoro pospisHenna noHaxxa yMHC- 
Horo 3HHn],eHHa a5o noniKO^JKenna penen (Sachbeschadigung) i nonaxxa yMHcnoro 
3HHni;eHHa a6o nomKo;i;aceHHa Manna (Vermogensbeschadigung). B aKocxi BHxi;i;HO- 
ro nyHKxy, 3 aKoro cjiiji po3noHHHaxH BHRjia^ennji ycie'i chcxcmh 3JiOHHHiB xa noKa- 
panb, nHM 6yjio sanpononoBano nonaxxa yMHcnoro 3nHffl,enna a5o noniKO^^Kenna 
penen [24, cxop. 133] (akc e MannoBHivi ;i;ejiiKXOM y By3bK0My cenci n;boro cjiOBa), 
ane o;i;noHacno nnivr 6yjio 3anpononoBane noro po3pi3nenna biji nonaxxa yMHcnoro 
3nnni,enna a6o noniKO^^Kenna Manna, hkc e MannoBnM ;],ejiiKX0M y mnpoKOMy cenci 
n;boro cjioBa. 3 n,boro npHBo;i;y 4)on Jlicx 5yB 3MymenHH KoncxaxyBaxn, u^o Bip,- 
nocno ;i;ocjii;i;acyBanoro MannoBoro ;i;ejiiKxy y By3bK0My cenci n;boro cjioBa "y nayn;i, 
npoxe, icnye xaKO>K i 5a5KannH (ocoSnnBO y Jlio^epa, xona npoxn n,boro Bncxynaioxb 
Bin^ix, ^oxoB, Xenbmnep, rjia3ep i MepKCJib, a YnbMann naxoMicxb BHMarae po3- 
noBcio;i;HXH npaBOBy oxopony jinme na penoBi npaBa) no36aBnxn n;eH bviji 3JiOHnny 
noro acKpaBO Bnpa5Kenoi ^i3ionoMii' nuiaxoM nepexBOpenna iioro b cyxnocxi na 
yMHcne 3nHn];ennH a6o nomKo;i;acennfl Manna" [24, cxop. 163], xoSxo na;i;axH noMy y 
xaKHH cnociS na 3aKono;i;aBHOMy piBni ;i;ocHXb po3MnxHH xapaKxep. 



3 iiboro npHBOfly y cynacHiH HiMeiiBKin npaBOBin nayiii npHHHaxo bccth MOBy 
npo xe, mo npaBOBi Hacni^KH peanisau,!! na saKOHO^aBqoMy piBni Li,boro 6a5KaHHfl 
BHaBHjiHCH y HiMeHHHHi y 4)opMi BH;i;aHHa "IIocTaHOBH npo sHHmeHHfl a6o noniKo^i;- 
5KeHHa HapoAHoro MaHHa" (Volksschadlingsverordnung) bIa 5 Bepecna 1939 poKy, 
flKOK) 5yjio sanoHaxKOBano KpHMmanbHO-npaBOBe nepecjii^yBanHfl sa MafiHOBHH ^e- 
jiiKT, cyMHOSBicHO Bi;i;oMHH ni^i; CBoeio He4)opMajibHoio nasBoio - "mKi;i;HHLi;TBo". Y 
cynacHiii yKpamcbKiH npaBOBifi nayiti, fljia nopiBHaHHH, me ncKae na cbIh anajiis 
cxaxra 54^ KpHMinajibHoro Ko^eKcy YPCP 1927 p. ("spyHHyBaHHfl a5o nomKOfl,aceH- 
Hfl rpoMa;i;cbKoro hh ;i;epacaBHoro MafiHa"), ocKijibKH m ;i;oci ne 6yjio npH;i;ijieHO aco- 
flHoi yBarH y icxopHKO-npaBOBHx poSoxax, npHCBanenHx posBHXKy incxHxyxy KpHMi- 
HajibHoi Bi;i;noBi;i;ajibHocxi sa MannoBi sjiohhhh [1; 3; 7; 8; 25; 26; 35]. JlHine b po- 
Soxax, npHCBjiHeHHX KpHMiHanbHO-npaBOBiii Bi;i;noBi;i;ajibHocxi sa nojiixHHHi sjiohh- 
HH, M05KHa 3HaHXH HCBHy sra^Ky npo ex. 61 "II[Ki;],HHu,xBo" KpHMinajibHoro Ko;i,eKcy 
yPCP 1960 p. (Bi^^Minena 17 nepBHA 1992 p.), xona npaBOBa cxaxncxHKa ;i;ocHXb 
BHpasHo cBi;i;HHXb npo xe, u^o naGaraxo Sinbme oci6 6yjio npaxjirnyxo ;i;o KpnMina- 
jibHoi Bi^noBi^ajibHoexi 3a ex. 54^ KpHMinajibnoro Ko;i,eKey YPCP 1927 p., myK 3a ex. 
61 KpHMinanbHoro Ko;i;eKey YPCP 1960 p. IIpHHHHoio n;boro, 3 o;i;Horo 6oKy, Moacna 
BBaacaxH xe, uio Ha3Ba "mKi;i;HHn;xBo" (;i;o 1 960 p.) na YKpaini na o4)iu;iHHOMy piBni 
xaK05K ne 3aexoeoByBajiaea, npoxe, 3 inmoro 5oKy, ne 5yjio noxpeGn y n 3aexoeyBaH- 
ni, oeKijibKH npaBOBa ;i;oKxpHHa ;i;o enx nip ne BnpoSnjia niflKoi pisnnn;! Miac "niKi^i;- 
hhu;xbom" i yMnennM 3HHn];eHHaM a6o nomKo;i;aceHHHM Manna (ex. 194 Kprnviinanb- 
Horo KO^eKey YKpainn 2001 p.). 

JSjiK po3Kpnxxa eyxi npaBOBi;i;noeHn, u^o BnnnKaioxb y 3B'fl3Ky 3 eanKn;iaMn 3a 
yMHene 3nHn];enna a6o noniKoj^acenna penen cniji 3oeepe;i;HXH oenoBny yBary na 
xoMy, mo xaKi eaHKu,ii Miexaxbea y "HiMeu,bKOMy KpHMinajibnoMy yjio^Kenni" niejia 
eanKn;iH 3a maxpanexBo. UlaxpanexBo, 3pemxoio, 3a eBoeio eyxxio e 3anepeHennaM 
6e3 fl;oexaxnboi' npaBOBo'i ni;i;exaBn 3Miexy ;i;oroBipHHx npaBOBi;i;noenH, npoxe KpnMi- 
najibne npaBO, na Bi^Miny bI^ u,HBijibHoro, Ha;],ae 3axHex floroBipnnM npaBOBmnoen- 
naM na oenoBi Bia;noenn Bjiaenoexi, oxace, ni;i;eyMOByBaxn 3axnex ;i;oroBipnnx npa- 
BOBi;i;noenn noBnnni aSeojiioxni eanKn,ii y e(|)epi penoBoro npasa [24, exop. 133]. 



Po3/iiji 2. BiTHH3HflHe 3aKOHo;^aBCTBO i npaBO 

CKjia^i; sjioHHHy yMHCHoro sHHmeHHfl a6o nomKo;i;aceHHH MafiHa BHSHaHeHHH 
saKOHOM npo KpHMmajibny Bi/jnoBiAajibHicxb, hkhm BBa^aexbCH y HHHHOMy saKOHO- 
flaBCTBi KpHMinajibKHH Ko^eKC YKpamH [21]. Fojioboio KOMicii no pospoSu,! KpHMi- 
HajibHoro Ko;i;eKcy (2001) 6yB B.^. TaLi;m (peKxop XapKiBCbKoi Hai^ioHajibHoi lopn- 
AHHHoi aKaAeMii Im. R. My^poro), Ba^jiHBy pojib b nm Bi^irpaBajiH B.B. CxaniHC 
(nepniHH npopeKxop ii,iei aKa^CMii) xa npo(^. M.I. BaacanoB, aicHH npaii;iOBaB y urn Ha 
Ka4)e;i;pi KpHMinajibHoro npaBa. BaaaiHBHM ;i;onoBHeHHaM ;i;o saKony npo KpnMina- 
jibny Bi;i,noBiflajibHicxb e nayKOBO-npaKXHHHHH KOMenxap [22] 3a peflaKn,ieK) aBxo- 
piB-po3po5HHKiB KpHMinanbHoro Ko;i;eKcy, aKnn Mae cnjiy o4)in;iHHoro xjiyManenHfl 
nepmo;i;acepejia. Snanny pojib y BH3HaHeHi cKjia;i;y 3JioHHHy Bi;i;irpae xaKoac cy;i;oBa 
npaKXHKa, ysarajibnena y HocxanoBax HjienyMy BepxoBHoro Cy^y: 1) "IIpo cy;i,OBy 
npaKXHKy b cnpaBax npo 3HHni;eHHji xa noniKo^^aceHna ;i;epacaBHoro hh KOJieKXHBHoro 
Manna nuiaxoM ni;i;najiy a6o Bnacjiia;oK nopymenna BcxanoBjiennx 3aKono;i;aBcxBOM 
BHMor no5Ke5KHoi SesneKn" Bi^ 02.07.1976 (b peflaKn,ii HocxanoBH bI^ 03.03.2000); 
2) "IIpo cy;i;oBy npaKxnKy y cnpaBax npo 3JiOHHnH npoxn Bjiacnocxi" Bi^i; 06.1 1.2009. 

y naBHanbnnx Maxepianax BHKjia;i;ennji CKjia;i;y 3JiOHHny yMHcnoro 3nHn];ennji 
a6o noniKOflJKeHHH Manna Bi^noBi^ae KOHn,enn,ii aBxopiB-pospoSnnKiB KpnMinajib- 
noro Ko;i;eKcy: npoBe;i;ennH anajii3 ni;i;pyHnnKiB, Bnnyniennx BixHn3nannMn niKOJia- 
Mn KpnMinanbnoro npaBa jik neBi;i;oMHoro, xaK i Bi;i;oMHoro xapaKxepy CBi;i;Hnxb, uxo 
BOHH nepCBajKHO noBxopioioxb o^in,iHHHH KOMenxap. Y SB'asKy 3 xhm, ffl,o ocnoBni 
aKa;i;eMiHHi niKOJin no3a XapKOBnM 30cepe;i;aceHi naBKono KniBCbKoro i 0;3;ecbKoro 
yniBcpcnxexiB, cnepmy cjiiji Bi;i;Mixnxn cxoacicxb ;i;box ixnix ni;i;p)^nnKiB [17; 38] 
^BOM xapKiBCbKHM [18; 20]. ^ajii 6y ^,Q flon,ijibno BKa3axH xaKO^ na xaKnn uijspyHim- 
KOBnn Maxepiaji, ni;o Mae inme Micn;e Bn;i;annH: flonen;bK [39], MepniBn,i [44], Xepcon 
[16], Bijia I^epKBa [37]. ^en];o rnnGme npoSyioxb BnKjiacxn oS'eKxnBny i cyG'eK- 
xHBHy cxopoHH 3JiOHHHy npeflCxaBHHKH niKOJiH npo4). n.n. MnxanjiCHKa. Biflpi3Ha- 
loxbca JIbBiBCbKHH yn-xcx Im. I. OpanKa [31] i JlyrancbKnn ;i;epac. yn-xex Bnyxp. 
cnpaB [15]: 30KpeMa, npononye Bjiacnnn norjia^i; npo^). B.O. HaBpoi;bKnH i naBO- 



;i;hti> pisni tohkh 3opy npo(J). O.O. ^y^opOB (JlyrancbK). IlpoTe ochobhhh ni^pyH- 
HHK Li,iei niKOJiH [19], BH^aHHH B KneBi y Haii,. aKa^eMii' BHyxp. cnpaB (3a pe^. M.I. 
MenbHHKa), i ni;i;pyHHHK sa pe;i;aKi;ieio [19] li HafiKpamoro npe;i;cTaBHHKa (npo^. 
M.H. Kop>KaHCbKoro / ^HinponexpoBCbKHH fl,ep>K. yH-xex BHyrp. cnpaB), na ^anb, ne 
cxaHOBjiaxb coSoio BHKjiiOHeHHfl noMiiK ininHx. AnajioriHHy OLi,iHKy sacjiyroBye Hafi- 
Sijibin ^yH;i;aMeHxajibHHH (b ycix ininHX Bi;i;HomeHHax) b yKpaiHCbKin npaBOBifi nay- 
jxi Ha CbOFOAHi niApyHHHK KpHMmajibHoro npaba (2012), aBxopcxBO hkofo najiOKHXb 
KaH^. lopH;^. HayK, ji,ou,. T.B. HiKOJiaeHKo [32] (Hai;. aKa^eMm BHyxp. cnpaB / Hai^. 
aKa;i;eMifl ^epac. npHKop;i;oHHoi cjiyacSn). 

Anajiis KpHMinajibHO-npaBOBoi HOpMH, BHKjia^eHoi y cxaxxi 194 "YMHCHe 3hh- 
mcHHa a6o nomKo;i;aceHHJi MafiHa", b yKpaiHCbKin npaBOBifi nayn;! 3;i;iHCHioexbC3i na 
3aca;i;ax BHenna npo CKjia^i; 3JiOHHHy aK e;i;HHy ni;i;cxaBy KpHMiHanbHoi Bi;i;noBi;i;ajib- 
Hocxi, xoSxo noHaxxH CKjia^y 3JiOHHHy Bi^noBi^ae noHaxxio CKjia^y KpHMinajibHO-Ka- 
panoro jiifimiii. 0;i;HaK "o;i;HocxaHHo BH3HaH0, mo naaBHicxb cKjia;i;y KpHMinajibHo- 
Kapanoro ;i;ijiHHa (Tatbestand), y BcaKOMy BHna;i;Ky y By3bK0My cenci i;boro cjioBa, y 
HiMeLi,bKiH KpHMmajibHO-npaBOBm flOKxpHni Heo5xi;i,HO, ajie ne /jocxaxHbo ^Jia na- 
cxaHHfl KpHMiHanbHoi Bi;i;noBi;i;ajibHocxi, xo6xo jiJin xoro, iii;o6 3AiHCHeHHH bhhhok 
cxaB BBaacaxHca 3jiohhhom. Te3a "cKjiaji 3JioHHHy e e^HHoio ni;i;cxaBoio KpHMiHanb- 
Hoi Bi^HOBi^ajibHOCxi" y HiMeH,bKiH KpHMinajibHO-npaBOBiH ;i,OKxpHHi HCMOJKjiHBa, 
mo roBopHXb npo xe, u^o nonaxxaM CKjia;i;y ;i;iaHHfl onncyexbca jinme MoaoiHBe Kpn- 
MinajibHO-Kapane j^ianna (3Jiohhh a6o KpHMinajibHHH npocxynoK), ocKinbKH ;i;o noro 
CKjia^ ne Bxo^nxb xaKnn eneMenx 3JiOHHHy hk Bnna" [12, cxop. 135-136]. Bnna, 
xaKHM HHHOM, 3ri;i;H0 3 norjia;i;aMH HiMen;bKHX KpHMinanicxiB, naneacnxb ne ;i;o Kaxe- 
ropii MoacjiHBOcxi KpHMinajibHO-Kapanoro j^ianna, a ;i;o Kaxeropii ^incHocxi, ocKinb- 
KH jinme Bona motkq xapaKxepH3yBaxH noro hk ^slkt. Oxjkc, Bnna aK cxpyKxypnHH 
eneMCHx KpHMinanbHo-npaBOBoi Bi^noBi^anbnocxi BHHocnxbca 3a Meaci 06'eKXHBHoi' 
i cyS'eKXHBHo'i cxopin CKjiaAy 3JiOHHHy, hkI xapaKxepH3yK)Xb jinme MoacjiHBi cxoponn 
on,iHKH npoxnnpaBHHx ^aKxiB. 

3Bi;i;cH BHnjiHBae xaKoac inma Bi^^Minnicxb. B yKpaincbKOMy KpHMinanbnoMy 
npaBi, 3ri;i;H0 3i ex. 23 KpHMinanbnoro Ko;i;eKcy YKpamH, Bnna BnpaacaexbCfl y ;i;box 



(|)opMax: y (J)opMi yMHCJiy i HeoSepeacHocxi. Ha npoxHBary Li,bOMy y niMeiibKOMy 
KpHMinajibHOMy npaei noHflxxfl bhhh i li' (|)opM (xaKHx aK yMHcen i Heo6epe5KHicxb) 
Ha 3aKOHo;i;aBHOMy piBHi ne cniBna;i;aioxb. Y sB'asKy 3 xhm, mo niMei^bKHH 3aKOHo;i;a- 
Beiib noeAHaB npHpoflHO-npaBOBy KOHLi,enLi,iK) F.B.O. FereiiH (1770-1831) i HopMa- 
xHBicxcbKy KOHLi,enLi,iio I. Kanxa (1724-1804), y KpHMmajibHO-npaBOBiii xeopii i npa- 
KXHLi;i BHKopHcxoByexbca npHpo;i;Ho-npaBOBe BHSHaHeHHfl yMHcny i HopMaxHBicxcbKe 

BH3HaHeHHH BHHH. TaKHM HHHOM, HKH],© HOHHXXH BHHH 3a CBOeK) CyXXK) XapaKXCpH- 

3ye flificHicxb KpHMiHajibHO-Kapanoro ^ianna, xo ^opMH, ind naSyBae H,e noHaxxa, 
xapaKxepH3yioxb Horo MoaaiHBicxb. HiMeu;bKHH 3aKOHo;i;aBeu;b yaBjiae I'x y BHrjia^i;! 
cy5'eKXHBHoi cxoponn CKjia;i,y 3JiOHHHy. YMHceji y HiMeH,bKiH HpaBOBiii ^OKxpHni 
po3rjia;i;aexbC3i 30BHimHe BHpaaceHHa BjiacHoi BHyxpiniHboi BOJii cyS'eKxa Kpn- 
MiHanbHo-KapaHoro ;i;iaHHa, xoSxo ocy;i;Hoi' 4)i3HHHoi' ocoSh, BHHHKHeHHa aKoro B5a- 
naexbca na inxejiCKxyajibHOMy BHyxpiniHbOMy pibni (y BHrjia;i,i HaMipy) i HpOHB hko- 
ro y 30BHimHbOMy BHrjia;i;i noxpiSno KOHCxaxyBaxH na ncHxojioriHHOMy piBHi: 3Bi;i;- 
CH BHHjiHBae, mo bIh HocHXb iH;i;HBi;i;yajibHo-ncHxojioriHHHH xapaKxep (§118 "Oijio- 
co^ii HpaBa" F.B.O. Ferejia) II ^jia HopiBHaHHa: BHHHKHCHHa yMHCJiy y ocy^Hoi ^i- 
3HHH01 ocoSh y BixHH3HaH0My KpHMiHajibHOMy npaBi BSanaexbCH na BHyxpiniHbOMy 
HCHXojioriHHOMy piBHi (yMHcen = BHHa), npoaB yMHCJiy y 30BHimHbOMy BHrjia^i 
HpHHHaxo KOHCxaxyBaxH Ha CBi;],OMOMy (inxejiCKxyajibHOMy pibni), xaKHM hhhom, 
yMHcen HocHXb ne eMOH;iHHHH iH;i;HBi;i;yajibHo-ncHxojioriHHHH, a cBi;i;oMHH coH;iajib- 
Ho-ncHxojioriHHHH xapaKxep (A. A. repH;eH30H, 1902-1970 // "coH;iajibHo-ncHxojio- 
rinna xeopia bhhh"). Heo6xiflHO 3a3HaHHXH, m,o 3aKpiHjieHHa xaKoro ni^xofly y bIx- 
HH3HaH0My KpHMinajibHOMy 3aKOHo;i;aBcxBi e pe3yjibxaxoM BHjiHBy KOHH;enH;ii coH,ia- 
jibHo o5)^OBjieHoro yMHCJiy 4)opMH KjiacoBoi bhhh A.A. repH;eH30Ha, aKa po3- 
rjia^ae nepeBHxoBaHHa Hi^cy^Horo hk Mexy i BH3HaHHa hhm CBoei bhhh hk ni/jcxaBy 
npH3HaHeHHa noKapaHHa. TeopexHHHoio ni;i;cxaBoio jijik nei cnyryBana poSoxa K. 
MapKca "^o kphxhkh rereniBCbKoi 4)i-'ioco4)ii HpaBa" (1843), y jikIh MOBa Hnijia npo 
xe, m,o rerejiiBCbKa 4)i-'ioco^ia npaba HOBHHHa 5yxH HOCxaBjiena "3 nir na rojiOBy". 

Mepe3 npH3My anajioriHHHx 3aca;i;, KpiM incxHxyxy yMHCJiy, y HiMeH;bKOMy 3a- 
KOHo;i;aBCXBi po3rji3i;i;aexbca xaKoac i incxHxyx bhhh, akhh, y 3B'ji3Ky 3 xhm, ni;o bIh ne 



bxo;i;hti> ;i;o iHCTHxyxy CKJia^y sjiOHHHy, (|)yHKu,ioHye, y nopiBHHHHi 3 yMHCJiOM, He 
Ha MaxepianbHOMy, a na npoLi,ecyajibHOMy piBni i Bi^irpae y npoLi,eci npaB03acT0- 
cyBaHHH xijibKH o6MeacyBajibHy pojit: "BHHa - u,q xe, mo KpHMinajibHHH saKOH Bcxa- 
HOBHB HK ni/icxaBy KpHMmajiBHOi Bi^noBiAajibHOCxi" [12, cxop. 218], ocKinbKH, kojih 
MOBa H^exbCfl npo npaBOBy ^epjKaBy, jiHine npaBOBi ni^BajiHHH cycnijibcxBa M05Kyxb 
BHSHanaxH coLiiajibHo-nojiixHHHy Mopanb xa coLi;iajibHo-eKOHOMiHHHH ycxpifi ;i;epaca- 
BH, a He coLiiajibHO-nojiixHHHa Mopajib i coiiiajibHo-eKOHOMiHHHH ycxpifi ^ep^KaBH 
Moacyxb BHSHanaxH, sKe caMe noBHHHo 5yxH npaBo. Oxace, incxHxyx bhhh yoco6jiioe 
OLiiHKy CKjia;i;y sjiOHHHy ne si cxopoHH saxHcxy oxopoHioBaHHX na ;i;epacaBHOMy piB- 
ni cycnijibHHx Bifl,HOCHHH, a si cxopOHH npaBa [12, cxop. 214]. Y BixHHSHHHOMy KpH- 
MinajibHOMy npaBi (2006) "HopMaxHBHa, a6o (hk n nasBanH) 0Li;iH0HHa, xeopia bhhh 
sycxpinae cnpoxHB, u^o BHxo;i;HXb ;i;ajieKo sa Meaci nayKOBoi' HOJieMiKH. norjia;i;H Fan- 
ca Kejibsena, Fanca BejibH,ejia xa inmnx [nocjii^OBHHKiB L Kanxa] 6yjiH nifl^ani xa- 
kIh sanojiixHSOBaniH KpHXHLi;i, aKy naBpa^i; hh Moacna noacHHXH jiHine soBHimniM xh- 
CKOM. inBH;i;me, xyx ;i;iioxb BHyxpiniHi nayKOBi hhhhhkh xaKoro po;i;y, ind na pisHHX 
exanax i y pisHHx Kpainax 3aBa:acaK)Xb nomyKy posyMHHx pimenb" [12, cxop. 217]. 

3Bi;i;cH MoacHa spoSnxH bhchobok, mo xapaKxepncxHKa cyS'eKXHBHo'i cxopoHH 
CKjiajsy sjioHHHy yMHCHoro sHHmeHHH a6o nomKo;i;aceHH3i MaHHa y BixHH3HaHiH npa- 
BOBiii HayLi,i y npaBOBOMy njiani chjibho sacxapijia. Y Mexo^ojiorinHOMy nnani cbI^- 
HCHHaM Liboro e xe, mo Li;ijibOBHM KpnxepieM nopiBiMHHa cyG'eKXHBHoi' i o6'eKXHBHoi 
cxopin cjiyrye ne soBHiniHiii (npaBOBHH) 4)aKxop, a "ixna BH)rxpimH3i BsaeMonoB'jisa- 
nicxb Mi>K C06010, xo6xo hk Mcxa KOMnjicKCHoro anajiisy posrjia^aexbca ne ^opMa, a 
3Micx. OcKijibKH, 3ri;i;H0 3 BHMoraMH, HKi cxaBHXb nepe^i; ;i;ocjiia;HHKaMH 4)opMajibHo- 
jioriHHHH 3aK0H ;i;ocxaxHboi ochobh (F.B.O. JleHSniu; // F.B.O. Ferenb), npHHHHa na- 
5yxxa bhchobkom hc 5yflb-aKoi, ajie ^ocxaxHboi ochobh BHCxynae y BHrjia^i Mcxo^y, 
a Mexo^i; po3rjia;i;aexbCfl b aKocxi naneacHoro 3acxocyBaHHa Heo6xi;i;Hoi' 4)opMH, 3Micx 
Moace HaSyBaxH peanbHoro Syxxa jiHine y BHrji3i;i;i Mexo;i;y, inaKine bIh e BH;i;HMicxio 
3Micxy, xo5xo iioro ochobok), hksl hochxb xapaKxep BHna^KOBOCxi i hc Mae ni^ co6- 
OK) ;i;ocxaxHboi neoSxi^HOCxi. TaKHM hhhom, HeBHKopHCxaHHfl y BixHH3HaHiH KpHMi- 
HajiicxHLi;i npaBOBHx Mexo;i;iB npH3Bo;i;HXb ;i;o xoro, mo 3aMicxb po3KpHxxji Maxepia- 



jibHoro 3MicTy o6'eKTHBHoi/cy6'eKTHBHoi cTopoHH KpHMinajiBHo-KapaHoro Al^HHa, 
BOHa posKpHBae jiHine fioro MaxepianbHy ocHOBy, iu,o cnpHHHHioeTbca sacxapijioio 
MeTo;i;ojiorieio ;i;iajieKTHHHoro MaxepianisMy b Li;ijioMy, aKa 6yjia BHRopHcxana b xo;i;i 
AHcepxaiiiHHHx po3po6oK (2010 p. // 2012 p.) xcmh yMHCHoro 3HHiii,eHHH a6o no- 
niKOfliKeHHa Mafina [36, cxop. 3 // 28, cxop. 3]. OxiKe, Mexo^onorm ^ianeKXHHHoro 
MaxepianisMy 3 ^opManbHo-noriHHoi xohkh 3opy e BH;i;HMicxio HayKOBo-po3po6jieHoi 
MexoAOJiorii, mo BHHHKae na HCAOCxaxHrn ochobI, xo5xo na ochobI co^Icxhrh, HKa e 

^OCXaXHbOK) OCHOBOK) fl^Jlil pi3HHX ^OpM CKenXHLI,H3My. 

IIpH npoBe;i;eHHi npaBOBoro aHajii3y 30BHimHiH 4)opMajibHHH xapaKxep Li;ijibo- 
BOFO KpHxepiio nopiBHHHHH o5'eKXHBHoi i cy5'eKXHBHoi cxopin CKjia^y 3JiOHHHy 3Ha- 
xo;i;HXb cBoe 3MicxoBHe BHpaaceHHa y xoMy, mo y npoLi;eci npaB03acxocyBaHHji bhjib- 
jiaioxbca ;i;ocxaxHi ochobh jiJin BHyxpiniHifi nepexo;i;y bI^i; o6'eKXHBHoi'/cy6'eKXHBHoi' 
cxopOHH flo o5'eKxy/cy5'eKxy 3JiOHHHy. "TpaflHLi,mHHH ni^xi^ flo xpaKxyBaHHa oS'eK- 
xHBHoi cxopoHH cKjia;i;y 3JioHHHy y BixHH3HjiHiH npaBOBi Hayii;i nojiarae y xoMy, mo 
HCK) BH3Haioxb 30BHimHiH BHSB 3JioHHHHoi' noBe;i;iHKH, a ;i;o li 03HaK Bi;i;Hocjixb cyc- 
nijibHO He6e3neHHe Ai^HHa, cycnijibHO-He6e3neHHHH nacjii^OK, npHHHHOBHH 3B'a30K 
Miac cycnijibHo He5e3neHHHM ;i;ijiHHaM i cycnijibHo He5e3neHHHM Hacni^KOM", hkhh 
Hacxae xo;i;i, kojih "cycninbHo He6e3neHHe ;i;iaHHJi e bhhhok), ycBi;i;oMjieHoio, bojibo- 
BOK) flieio a5o 5e3^mjibHicxK) cyS'eKxa 3JiOHHHy, aKHH 3anofliK)e icxoxny niKo^y a5o 
cxBopioe 3arpo3y 3ano;i;iaHHa icxoxHoi' mKo;i;H oG'gkxobI 3JioHHHy" [8, cxop. 101]. 
Oxace, uiji "cycnijibHo He6e3neHHHMH Hacjii;i;KaMH po3yMiexbca 3aB;i;aHH3i oS'gkxobI 
3JiOHHHy icxoxHoi niKOflH" [8, cxop. 102], xaKHM HHHOM, HaaBHicxb cycnijibHO He5e- 
3neHHHx HacjiiflKiB xapaKxepH3ye o6'eKXHBHy cxopony cKjia;i;y 3JioHHHy yMHCHoro 
3HHii];eHH3i a6o nomKo;i;aceHHa Manna mKi;i;HHii;xBO. Y[q Mae Micije, 3pemxoio, xo- 
My, 111,0 nifl oS'eKxoM 3JiOHHHy y ^anoMy BHnaflKy BixHH3HaHa npaBOBa ^OKxpHHa po- 
3yMie He MaHHo: "Ochobhhm 6e3nocepe;i;HiM oS'gkxom yMHCHoro 3HHii];eHHfl a6o no- 
mKo;i;aceHHJi Manna BHcxynaioxb cycninbni Bi;i;H0CHHH BjiacHocxi" [28, cxop. 8], xo6- 
xo "MaHHO e jiHine npe^MCxoM 3JiOHHHiB npoxH BjiacHOCxi", ni^ MaHHOM npaBOBa 
;i;oKxpHHa po3)^ie ne 6y;i;b-aKi "peni MaxepianbHoro cBixy, ane jiHine xi, skhm npn- 
xaMaHHi cneLi;H4)iHHi 03HaKH 4)i3HHHoro, eKOHOMinnoro xa iopH;i;HHHoro xapaKxepy" 



[36, CTop. 9], npH LibOMy "^Bi 3 hhx (eKOHOMinna xa ropH^Hnna) oS'eflHyiOTB b co6i 
Biflpa3y flCKijibKa osnaK i TOMy Maioxb Ha3By KOMnjieKcy eKOHOMinHHx xa lopH^HH- 
HHX osHaK, ocKijibKH ;i;o HHX y KOMHjieKCHHH cHoci6 ;i;o;i;aexbCH ui^q h HexBepxa osna- 
Ka - coLiiajibHa". 

"OisHHHa osnaKa Mafina 03HaHae xe, 111,0 boho Bxijiene b MaxepianbHHx, peno- 
BHHHHX xijiax, flKi Moacyxb 3Haxo;i;HXHCfl y 6y;i;b-flK0My 4)i3HHHOMy cxani", npoxe oc- 
KijibKH MaHHO pOBrjiH^aexbCH KOMnjieKCHO y coiiiajibHOMy njiani, (^isHHHa osnaKa 
Manna posKpHBaexbca sa fl;onoMoroio "eKOHOMiHHo'i osHaKH Manna, aKa osHanae xe, 
mo BOHO Mae: 1) H;iHOBy (rpomoBa OH;iHKa, H;iHa) i cnoacHBHy Bapxicxb (rocno;i;apcb- 
KO-eKOHOMinna iiinnicxb, KOpHcnicxb), a^axne sa^OBOJibHHXH Maxepiajibni i noB'ssani 
3 HHMH HOxpeSn jiio;i;hhh; 2) Bi;i;oKpeMjieHe Bi^i; npHpo;i;Horo cepe;i;oBHn|a sa ;i;ono- 
MoroK) BKjia;i;eHoi jiioji;cbKoi npau;! a5o cxBopene sanoBo. BnpasoM Bapxocxi e fioro 
rpomoBa OLi,iHKa, xoSxo iiina. CaMC Bapxicxb noniKO^eHoro a5o SHHmeHoro MaHHa, 
BHpaacena b rpomoBm OLi;iHLi;i, BnjiHBae na KBajii4)iKaLi;iio ;i;m bkhhoxo", oxace, yci in- 
mi 03HaKH Manna na KBajii4)iKan;iio noro ;i;iH ne BnjinBaioxb: "ne BBaacaioxbca npe^- 
MexoM xaicnx 3JiOHnniB xaK 3Bani jierixnMan,iHni snaKn (jKexonn KaMCpn cxoBy, rap- 
;i;epo5ni noMepicn xonio), xaKoac pisnoManixni naKjia;i;ni, KBnxann;ii, neicn, ;i;oBipeno- 
cxi, inmi ;i;oKyMenxn, uio caMi no co6i ne Maioxb Bapxocxi, a jinme na^aioxb npaBO 
na oxpHManna Manna, ^o xaKnx ^OKyMenxiB, u^o ne e eKBiBajienxoM Bapxocxi, Bi^no- 
cflxbcfl xaKoac KBnxKn na npoi's^i; aBian;iHnnM, aBXOMoSinbnnM, Bo;i,nnM i sanisnnn- 
nnM xpancnopxoM, jiKi Moacyxb 6yxn BnKopncxani sa npnsnanennjiM jinme nicjia ^o- 
flaxKOBoro o^opMjienna (Bnecenna npi3Bnn],a BJiacnnKa, sanoBnenna inmoro xcKcxy, 
CKpinjiennfl nenaxKoio, KOMnocxyBanna xonio)" [30, cxop. 82-83]. SBi^cn cjii^i; spo- 
6nxn BncnoBOK npo nenaaBnicxb pospoSnenoro na xeopexnnnoMy piBni ;i;ocxaxnbo 
o5rpynxoBanoro y Kaxeropiax n,ijii nepexo^y Bi^ o6'eKxnBnoi cxoponn sjionnny ^o 
noro o6'eKxy, ocKijibKn cycnijibno neGesnenne ;i;ianna Bnpaacaexbca y nocaranni ne 
na Manno, a na cycninbni Bi;i;nocnnn, axi, aK Bi;i;oMO, Moacyxb Syxn pisni, npn n;bOMy 
Maiino Bncxynae ne b aKocxi o5'eKxy, a b aKocxi npe^MCxy - neoSxi^noi, ajie ne^oc- 
xaxnbo'i ni;i;cxaBn jiJin naaBnocxi nocaranna, xoMy na ;i;ocxaxnbOMy piBni Bixnnsnane 
KpnMinanbne npaBO ne cxaBnxb nepe^i; C06010 saxncx Bjiacnocxi sa cbok) Mexy. 



ni^cyMKH: [ nopiBHHHHfl || icTopHHHHH acncKT] 



JlflK npaBOBoro anajiisy KOHLi;enLi;iH, hkI mh sycTpinaeMo y npai^ax KjiacHKiB 
CBixoBoi KpHMinajiicTHKH, mo cnnpaiOTbCH na rerejiiBCBKy MexoflOJioriio, snanHMi 
HacjiiflKH Mae 3acT0cyBaHHa y xo^i ^ocni^iKeHHa ochobhofo rereniBCbKoro Mexo^o- 
jioriHHoro npHHLiHny ToxoacHocxi jiorinHoro xa icxopHHHoro ni;i;xo;i;iB ;i;o posyMinnfl 
AificHOCxi. ^aHHH npHHLiHn AOSBOJiae ni^cyMOByBaxH y cxpyKxypHOMy njiani pesy- 
jibxaxH, ^ocaxHyxi npn jiorinHOMy nopiBHaHHi ochob npaBOBHX aBHiu,, i SHafixH pflu 
HHX He jiHine BH;i;HMi icxopHHHi ni;i;cxaBH, a h noKasaxH npoLi;ec 4)opMyBaHHH 3 bh- 
na;i,KOBHx icxopHHHHx 4)aKxiB jiiifi po3po5jieHHx hhmh KOHLi,enLi,m ;],ocxaxHboi jiorin- 
Ho'i ocHOBH 3 nocjii^^OBHOK) icxopHHHOK) Heo5xi;i;Hicxio. 

3a ncBHi aKi 3apa3 Bxo;i;jixb ;i;o CKjia^iy 3JioHHHy yMHCHoro 3HHii];eHHa a6o 
noniKOfliaceHHHM Mafina (3HHiii,eHHa xpaMiB, mIcbkhx MypiB xa nociBiB na nojiax, mo 
HaneacanH oKpeMHM npHBaxHHM rpoMa;i;jiHaM) nepe;i;5aHajiaca Kapna Bi;i;noBi;i;ajib- 
Hicxb me 3 HaciB BHHHKHeHHa nepniHx Ko;i;H4)iKOBaHHx aKxiB KpHMinajibHoro 3aK0- 
Ho;i,aBCXBa y Cxapo;],aBHbOMy CBixi. 3 Li,boro npHBO^y M05KHa 3raflaxH 3aK0HH XaMy- 
panni, Moi'cea, ^aKOHxa, Cojiona xa in., bkjiiohho 3 noxi;i;HHMH Bi^i; hhx 36ipKaMH 
KpHMinajibHo-npaBOBHx HopM, aKi mh 3ycxpiHaeM0 xaKoac y HOBixni nacH: bohh 6yjiH 
3i5paHi KOMCHxaxopaMH y "MiniHy", "CyHHy" xa in. Cjiifl Bi^snanHXH, mo ;i,aHe 3aK0- 
Ho;i;aBCXBO npn Li;b0My 6yjio oSipynxoBane bhkjiiohho penirifinHMH MOXHBaMH, ox- 
ace, 3a6opoHa Syjia HaKjia;i;eHa ne na 3HHmeHHa penen caMHx no co6i, a na nopymen- 
Ha noB'asaHHx 3 hhmh 3aH0BmeH, hkI BHHHKanH Bm yKjia^eHHx yroA/floroBopiB (y 
4)opMi 3aBixiB) jHO^eii 3 SoraMH. ^ani 3aH0Bifli 3o5oB'fl3)^ajiH 6oriB nocHjiaxH jiio- 
jl^M BpoacaH i 3axHmaxH biji HaHa;i;HHKiB cxinn ixHboro Micxa, a jiio;i;eH naxoMicxb 
npHHOCHXH iM >KepxBH i o6epiraxH ixni xpaMH. Y eBpeHCbKiii xpaAHH,ii, 30KpeMa, H,e 
3Haxo;i;Hjio cbIh BHpa3 y xoMy, mo achb, kojih 3aK0H ("Topa") 6yB nocnaHHH BoroM 
Hepe3 Moi'cea napo^y i3pai'jieB0My ("n'jixH;i;ec5ixHHH;3i"), Bij^Minajioca jik cbhxo "lUa- 
Byox" - ^eHb 35opy BpojKaio, kojih eBpei mopinno hphhochjih jio 5KepxoBHHKa Gpy- 
canHMCbKoro xpaMy nepmi 3i5paHi hhmh b H;bOMy poH;i hocIbh i MOJiHjiHca npo xm6 
HacymHHH Ha HacxynnHH piK (mo na bIkh Binni 3HaHmjio CBoe 3aKpiHjieHHa y nan- 



nepmoMy MOJiHXOBHOMy npoxaHHi momum Bora y MOJiHXBi "Oxne nam", hkq e 
TaK05K, speniTOK), npoxaHHaM npo xjii5 HacymHHH II ^ane npoxaHHfl Hinjio Bi^paay 
nicjiH BHCJiOBjieHoro HoMy cnaBocniB'a: "Hexafi CBHTHXbCfl iM'a XBoe ..."). ^kiii;o nor- 
jiaHyxH Ha yro^y Mm BoroM xa napOAOM IspameBHM 3 norjiHAy ropH^HHHHx o6ob'h3- 
kIb, xo BOHa nepe^Saqana ^bI nepmi sanoBi^i: 1) "il - Focnoflb Bor xbIh, xafi ne 5y- 
;i;e y xe6e ininHx 6oriB nepe^i; JlHLi;eM moi'm", - xo6xo nepe^i; moi'm ojixapeM/acepxoBHH- 
kom); 2) "He cxBOpH co5i KyMipa" - BperyjibOByBajiaca npoSjieMa cxaxyii i xpaMiB. 

ToMy nomKo;i,aceHHa Bpoacaio, rkw 5yB nocjiaHHH SoraMH, a ne 3i6paHHH jiio- 
;i;bMH, xaK caMO kk i nomKo;i;aceHHfl ixnix xpaMiB, y cxapo;i;aBHbOMy npaBi BBaacanoca 
CBaxoxaxcxBOM i o5'eKxoM KapH 3 5oKy 5oriB, a ne 3 6oKy jho^ch, ox:ace, y 3B'H3Ky 3 
XHM, mo Ha ocHOBi li;hx yro;i;/3anoBi;i;eH 4)yHKLi;ioHyBajia Bca cHcxeMa sjiOHHHiB xa 
noKapaHb, y npoLieci icxopHHHoro posBHXKy ;i;oBrHH nac niKOJiH naBixb ne BHHHKana 
noxpe5a y BijibHOMy Bi^ pejiirmHHx ^ofm i KaHoniB KpHMmajibHOMy npabi. MapK 
Tyjiifi LI,iLi;epoH noB'asye BHHHKHeHHfl KpHMinajibHoro npaBa kk caMocxifiHoi ranysi 
nySniHHoro 3aKOHo;i;aBcxBa 3 Bi;i;MiHoio y 286 p. ;i;o H.e. SaKOHOM AKBijiia (Lex Aqui- 
lia) pejiiriHHHx ycxanoBjieHb moAO yMHCHoro 3HHiii,eHHa a6o noniKO^JKeHHa peneH, 
flKi SyjiH nponHcani y "SaKonax 12 Ta6jiHLi,b" [49, cxop. 826]. ^OBrHH nac ;i;aHHH 
3aK0H, 3a mo Horo 3 noBaroio M. T. I^iiiepoH (106-43 p.p. ;i;o H.e.) Ha3HBae "^aBHm 
3aK0H", 3ajiHmaBCH e^HHHM ny6jiiHH0-npaB0BHM aKxoM pHMCbKoro KpHMmajibHoro 
npaBa. PejiiriiiHHH xapaKxep ycix ininHx KpHMinajibHo-npaBOBHx ycxanoBjieHb 6yB 
nocxaBjieHHH uiji cyMniB rpoMa;i;3iHCbKHM cycninbcxBOM jinme Hepe3 200 poKiB, mo 
MHHyjiH 3 MOMenxy iioro npHHHaxxa, xo5xo HeBflOB3i nicjia nonaxKy iioro BJiacHoi 
iopH;i;HHHoi fliajibHocxi, aKa npHna;i;ajia na nepio^ BH;i;aHHa 3HaMeHHXHx 10 (fleca- 
xh) "KopnejiiaHCbKHx 3aK0HiB". bIh 3a3HaHae, ;i;aHHMH 3aK0HaMH Syjio 3aKjia;i;eH0 
ni^rpynxa yciei CHCxeMH pHMCbKoro KpHMinajibHoro npaBa, aKa 36epirae cbok) pojib 
i 3HaHeHHa me Pfl cnx nip. "KopneniaHCbKi 3aK0HH" oxpHMann cbok) Ha3By na necxb 
KOJinniKboro pnMCbKoro ;i;HKxaxopa JIyi;ia Kopnenia CyjiJin (138-78 p.p. ^o n.e.), 
aKHH npe^cxaBjiaB inxepecn 3aM05KHHx BepcxB Hacejienna i, BiflinmoBmn biji BJia^n 
xa Bi;i;HOBHBmH ;i;eMOKpaxiK) (3a mo fioMy bhcjiobhb ni;i;xpHMKy M. T. LI,in;epoH), 5yB 
3MymeHHH npoxn CBoei BOJii B^pyre noBepnyxHca ;i;o Bjia;i;H, kojih 3ixKHyBca 3 xhm. 



mo Horo nojiixHHHHH cynpoTHBHHK Fan Mapifi (157-86 p.p. ao h.c), cnnpaiOHHCB na 
35iflHijii npomapKH pHMCbKoro HaceneHHfl, saxonHB Bjia^y i nicjia Li,boro 3fliHCHHB 
HCMHcnHMi y pa6oBjiacHHi;BKOMy cBixi KpoKH: 1) ;i;aB cBo6o;i;y pa6aM (86 p. ;i;o H.e.); 
2) posnonaB MacoBe norpa6yBaHHH (xaKe xpanjiajioca i panime) peneH rpOMa^HH. 
OcKijiBKH Ha Li,eH pa3 y HBOMy SpanH ynacxb xaK05K i xi, xxo B3arajii niKOJiH ne MaB 
BjiacHocxi (xo6xo paGn), boho nepexBopHjioca, 3po3)^ijio, HeB;i;oB3i na nepme b ic- 
xopii MacoBe SHHmeHHH a5o noniKOAJKeHHH peneii. "PeBOJHOiim pa6iB" nonajiaca i 
3aKiHHHjiaca HecnofliBaHo: ^HKxaxop Fafi Mapifi Hepe3 xnac^eHb 3a He3'acoBaHHx o5- 
cxaBHH noMep; pa6iB ix BjiacHHKH noKapanH. FLpoxe, hk ni;i;cyMOK, phmcbkc cycnijib- 
cxBO 3p03yMijio, mo ocHOBOK) KpHMmajibHoro 3aK0H0flaBCXBa noBMHCH cxaxH He cxi- 
jibKH 3axHcx BjiacHocxi npoxH rniBy SoriB, CKijibKH 3axHcx BjiacHocxi npoxH rniBy 
paSiB (pe4)opMH JIyii;i3i Kopnenia CyjiJiH npo;i;oBacHjiH Horo HacxynHHKH: noBcxanna 
CnapxaKa po3noHajioca Hepe3 4 poKH nicjia hofo CMepxi). 

FLeBHOK) MipoK) 3 Li;iei xohkh 3opy Moacna roBopnxH npo napa;i;oKcajibHicxb ch- 
xyaLi;ii'. Bona nojiarajia y xoMy, mo ocKijibKH pa6 3a cboi'm npaBOBHM cxaxycoM ne 
6yB oco5oio, xo5xo ne MaB npaB0cy6'eKXH0Cxi, xona o^HonacHO jiHine bIh p03rjia- 
;i;aBca ochobhhm cyS'eKxoM yMHCHoro 3HHiii;eHHa a5o nomKo;i;aceHHa peneii, Kopne- 
jiiaHCbKOK) pe4)opMoio 3a caMe no co5i yMHcne 3HHii];eHHa a6o nomKo;i;aceHHa peneii 
KpHMmajibHa Bi^noBmajibnicxb nabixb na xeopexHHHOMy piBni yBe^ena 5yxH ne mo- 
rjia i xaK 3ajiHmajiocfl ne jinme ;i;o na;i;iHHa PHMy (410 p. H.e.), a ii Majio Mici;e ;i;o 
npHHHaxxji KpHMmajibHoro Ko;i;eKcy Hanoneona (1810). 3aK0H AKBijiia (286 p. ;i;o 
H.e.) 3a yMHcne 3HHiii,eHHH a6o noniKOA^eHHa peHeii BCxanoBjiiOBaB jiHine Li,HBijibHO- 
npaBOBy Bi;i;noBi;i;ajibHicxb. Cyxnicxb fioro 3aK0Hy, na AyMKy LI,Hi;epoHa, nonarana y 
xoMy, mo Bin ni;i;cyMOByBaB ;i;ocjirHeHHJi nneScy y SopoxbSi npoxH naxpHii;iiB. Jla- 
HHH saKOH 6yB npHHHHXHH y xi nacH, kojih jii^epH njie6eiB (eMirpanxiB / HeKopinnHx 
acHxeniB Micxa PHMa), nm nepe6yBajiH ni^i; eKOHOMiHHHM i nonixHHHHM xhckom nax- 
pHii;iiB (BepxiBKH KopinHHX acHxeniB), siSpanHCJi i ni;i;HHjiHCJi na narop6 ^niKyji (287 
p. flo H.e.), 3aaBHBmH npo CBiii naiviip Ha3aB5K;],H nixn 3 Pniviy. II|,o6 ix 3acnoKoixH i 
noBepnyxH, cenax npH3HaHHB njieGea KBinxa FopxeH3ia ;i;HKxaxopoM i ni;i;xpHMaB 3a- 
nponoHOBaHHH hhm 3aKOHonpoeKX, aicHH ;i;icxaB Ha3By "3aK0Hy FopxeH3ifl" (Lex 



Hortensia). OcoSnHBicxB u;i>oro saKony nojiarana y xoMy, mo ocKinBKH na toh nac 
njie6ei y PhmI 5yjiH SaraxniHMH 3a naxpHi^iiB (na Bi^Miny Bi^ xoro, ak Li,e Syjio b 
ycix ininHx ;i;eMOKpaxHHHHx Kpamax, soKpeMa, y A4)iHax), a naxpHLi;ii naxoMicxB 
nepe5yBajiH na rpani posopeHHH (y SB'asKy 3 BmnaMH), rocxpa noxpe6a y inBec- 
xHLi,iflx 3MycHjia ypafl nixH na nocxynKH i npH3Bejia xoro, 111,0 CMirpanxH oxpn- 
ManH HaBixB 6ijibme nojiixHHHHx npaB, niac Horo Mano Kopinne HaceneHHa: pi- 
ineHHH 3arajibHHx 35opiB njieSeiB, a xaKo:ac ixnix napOAHHx xpHSyniB, cxaBajiH xe- 
nep o6oB'a3KOBHMH ^jifl naxpHii;iiB, a pimeHHa 3araiiBHHX 35opiB naxpHii,iiB jiJin 
njieGeiB Bi;i;HHHi o6oB'fl3KOBHMH He 6yjiH. 3a hobhm 3aK0H0M, noBi;i;oMjiae IJ,iu;e- 
poH, HapOfl,HHM xpH5yH0M njieSciB 5yjio oSpano AKBijiia (Aquilius). 

OcHOBOK) BjiacHocxi naxpHLi;ii'B b Cxapo;i;aBHbOMy PhmI, hk i ochobok) Bjiac- 
Hocxi KopiHHHX acHxcjiiB B ycix ininHX ;i;epacaBax Cxapo;i;aBHboro CBixy, 6yjiH 
CBamcHHi nociBH na nojiax. LI,hkji ixHboro eKOHOMinnoro :acHxxH 3bo;i,hbch ;i,o xo- 
ro, mo: 1) 3eMjii, 3aKpinjieHi 3a hhmh na npaBi npHBaxHoi BjiacHocxi (ocKijibKH 
npH nanyBaHHi paSoBjiacHHiibKoro cnocoSy BHpo6HHii;xBa bohh nocxynoBo cxaBa- 
jiH HenpH6yxK0BHMH), 3flaBajiHca b eM^ixeB3Hc; 2) ^jKCpejiOM ^oxo^y ^Jia hhx 5y- 
jio 36HpaHHji nociBiB 3 opeH;i;oBaHHx nySniHHHx 3eMejib, mo po3mHpioBajiHC3i y 
npoii;eci 3aBoiOBaHb i nocxynoBO 3aKpinjiiOBajiHC3i 3a hhmh 3H0By y npHBaxny 
Bjiacnicxb. OcKijibKH ochobhok) BJiacHOCxi njie5eiB 5yjia xopriBjia i mcxoio ixHbo- 
ro HepecejicHHa 6yjio xe, mo5 3flo5yxH cBoe'i BjiacHocxi peanbni rapanxii npa- 
BOBoro 3axHcxy, AKBinin npoBiB 3aK0H (Lex Aquilia), 3a jikhm ocHOBa BjiacHocxi 
njie5eiB 5yjia 3axHiii,eHa xhm jkc caMHM cnoco6oM, ^khm 6yjia 3axHiii,eHa ocHOBa 
BjiacHocxi naxpHLi;iiB. ToSxo CBameHHH 3axHcx Bi^i; 3HHiii;eHHfl po3noBcio;i;acyBaBca 
Ha 3eMjiepo6cbKi hocIbh na nojiax || ii;HBijibHo-npaBOBHH 3axHcx biji 3HHii];eHHa 
po3noBCK)fl5KyBaBca na peqi, mo 5yjiH npe^MCxoM xopriBCJibHoro o6iry. ni^cy- 
MOK, MoacHa CKa3axH, mo caMe Li;eH HopMaxHBHo-npaBOBHH aKx npH3BiB ;i;o nepe- 
xBopeHHJi PHMy 3 HeBenHKoro 3eMjiepo5cbKoro MicxcHKa na BcecBixHin xopriBe- 
jibHHH Li,eHxp, ocKijibKH rapaHxii npaB BjiacHOCxi nonanH npHBa5jiiOBaxH y Phm 
noxoKH CMirpanxiB xa hobhx iHBecxHLi;iH. 

3aK0H AKBijiia (3 KOMCHxapflMH) 5yjio p03MimeH0 phmcbkhmh lopncxaMH y 



KHHsi 9 i y THxyjii 2 KHHrn 39 "^nrecx" RDcTHHiana ("Corpus Juris Civilis"). IIo- 
flajibniHH po3BHTOK y 3aK0H0flaBH0My njiani Bi^SyBca y BHrjia^i cxaxxi 117 "Ymhc- 
He sHHmeHHfl a6o nomKo;i;aceHHa peneH" KpHMinajibHoro Ko;i;eKcy Hanojieona 
(1810) i Ba^HBy pojib y xeopexHHHOMy njiani y noAajibinoMy Bi^irpaBajia OAHonac- 
Ha noflBa nepniHx ^box MOHorpac^iii 3 ^anoro nHxaHHfl (1867); ixniMH aBxopaMH 
6yjiH nepnic (Pemice) i JIio;i;ep (Liider) / IlepHic "YMHCHe 3HHii];eHHa a6o noniKo^i;- 
^CHHH peneH" II JIiOAep "YMHCHe SHHmeHHH a6o noniKOA^enHH MaHHa". TaKHM hh- 
HOM, jiaua npoSneMaxHKa ofl,HOHacHo oxpHMye ^Ba mojkjihbhx mnflXH po3BHXKy: Bi^- 
noBi;i;ajibHicxb npononyexbca a6o 3a 3HHii];eHHfl peneii, a6o 3a 3HHii];eHHfl MafiHa. Y 
nepmoMy BHna^Ky CKjia^i, 3JiOHHHy 4>opMyexbCH i3 nopiBHHHHH oS'eKXHBHoi i cy5'eK- 
xHBHoi cxopin KpHMinajibHo-KapaHoro ;i;ijiHHa 3a 4)opMoio, y ;i;pyroMy BHna;i;Ky - 3a 
3MicxoM. 05'eKxoM nocaraHHa 6y;i;b-jiKoro 3JioHHHy y cyqacHiii pHHKOBm eKOHOMin;!, 
5e3nepeHHO, e Kanixaji. OcKijibKH Kanixaji icnye y ^opMi peneH, a iioro 3MicxoM bh- 
cxynaioxb MafiHOBi Bi;i;HOCHHH, oxace, pin, aKa Mae 3a cbok) rojiOBHy 03HaKy 4)i3HHHi 
BjiacxHBocxi, po3rjiJi;i;aexbCJi nepnicoM aK oS'eKx npaBa BjiacHocxi, a "MafiHo", jikc 
Mae 3a cbok) rojiOBHy 03HaKy "Li,iHy", po3rjiaflaexbca JIiOAepOM hk oS'eKx Li,HBijibHO- 
npaBOBHx 3o5oB'fl3aHb, npH Li;bOMy Li;HBijibHo-npaBOBi 3o5oB'a3aHHfl, 5e3nepeHH0, bh- 
njiHBaioxb 3 npaBa BjiacHocxi. 

JJflu po3yMiHHH cyxi Bi^MinHOCxi mitk hhmh noxpi5HO sasnanHXH, mo b Li,ijiOMy 
xapaKxepHOK) 03HaKoio phhkoboi cKOHOMiKH e xe, mo oco6a (He3ajieacH0 bI^i; xoro, 
Bi;i;6yBaexbC3i Li;e y u;HBijibHo-npaBOBHH hh y KpHMiHanbHo-npaBOBHH cnociS) y npa- 
BOBm ^epjKaBi Bi^noBi^ae 3a CBoi 3o6oB'a3aHHa jiHine cboi'm MaiiHOM, xoSxo n 3o5o- 
B'a3aHHfl Hocaxb bhkjiiohho MafiHOBHH xapaKxep || xapaKxepnoio 03HaKoio ^QopjdJih- 
Ho'i CKOHOMiKH e xe, uio 3o6oB'3i3aHHa Hocaxb He MaHHOBHH, ajie ocoShcxhh xapaK- 
xep: y BHna^Ky, kojih ^jia noKpHxxa Heo5xiflHHx BHxpax ne BHCxanae KomxiB, ^jia ix- 
Hboro cxflFHeHHfl BHKopHcxoByexbCH oGepnenna 6opacHHKa Kpe;i;HxopoM y Kpinocny 
3ajieacHicxb. 3Bi;i;cH BHnnHBae, mo u;HBijibHe i KpHMinajibHe npaBo pi3H5ixbca 3a cbo- 
i'm npe^MexoM: kojih npe^MexoM npaBOBoro Li,HBijibHoro npaBa BHCxynaioxb Mannobi 
Bi;i;HOCHHH, xo npe^^MexoM npaBOBoro perymoBannfl KpHMinajibnoro npaBa 3ajiHma- 
loxbcfl jinme Bi;i;HOCHHH Bjiacnocxi: peryjnoBaxn MannoBi Bi;i;HOCHHH y KpHMinanbno- 



npaBOBHH cnociG osHanajio 6 Ha^aBaxH soGoB'asaHHaM MaHHOBoro xapaKxepy xapa- 
Kxepy oco6hcthx 3o5oB'fl3aHb. Y pHMCbKOMy npaBi yMHcne 3HHiii,eHHfl a6o noniKO^- 
aceHHfl penefi HaneacHXb ;i;o obligatio quasi ex contractu ("soSoB'asaHb m6vi 3 ;i;oroBo- 
pifi"). Ox>Ke, lie ^osBOJiae 3 no3HLim pHMCbKoro npasa roBOpHXH npo BCxanoBjieHHa 
ocoShcxo'i Bi^noBi^anbHOCxi 3a 3o5oB'fl3aHHa MafiHOBoro xapaKxepy (He3ajie5KHO Bi^ 
xoro, BHnjiHBaioxb bohh 3 ;i;oroBopiB hh hIGh 3 ;i;oroBopiB) y xeopexHHHOMy njiani kk 
npo nopymenna ocnoBnnx nojio>Kenb 3aK0Hy Hexejim / Lex Poetelia Papiria (326 p. 
^o H.e.), aKHH 3a 5yfl,b-aKHx oScxaBnn 3a5opoHflB npofl,aBaxH pnMCbKHx ipoMaflian y 
pa6cxBo: caMe ;i;o xaKHx Hacjii;i;KiB npH3Bo;i;HXb noKapaHna 3a mKi;i;HHn;xBo. 

y HocxanoBi HjienyMy BepxoBnoro Cy;i,y YKpainH "IIpo cy^OBy npaKXHKy b 
cnpaBax npo 3HHni;eHHji xa noniKO^^acenna ;i;epacaBHoro hh KOJieKXHBHoro Manna 
nijiaxoM ni;i;najiy a5o Bnacjii;i;oK nopymenna BcxanoBjiennx 3aKono;i;aBCXBOM BnMor 
no:ace:acnoi 5e3neKH" Bi^ 02.07.1976 (b peflaKu,ii HocxanoBH Bi^ 03.03.2000) oS'eK- 
xnBna cxopona 3JiOHnny yMncnoro 3nnni;ennji a6o nomKo;i;acenna Manna 6yjia Bnioia- 
;i;ena caMe kk mKi;i;nnn;xBo: "3nnn];enna ;i;epacaBnoro a6o KOJieKxnBnoro Manna - n;e 
npHBe^enna noro y noBny nenpn^axnicxb ^o BHRopncxannH 3a u,ijibOBHM npH3Ha- 
HennaM. Bnacjii;i;oK 3nnni;enna Manno nepecxae icnyBaxn a5o noBnicxio Bxpanae 
CBOK) n;innicxb. nomKo;i;acennaM Manna Bn3naioxbca noripmenna aKocxi, 3Menmen- 
na n,iHHOCxi peni a5o npHBe^enna n na aKnncb nac y nenpH^axHHH ^o BHROpncxanna 
3a n;ijibOBnM npn3naHennaM cxan". SaKonoM "IIpo Bnecenna 3Min ;i;o KpnMinanbno- 
ro xa KpnMinajibno-npon;ecyajibnoro Ko^eKciB YKpainn n^o^o ryMani3an;ii' KpnMina- 
jibHoi BiflnoBi^ajibHOCxi" Bi^ 15 KBixna 2008 p. KpHMinajibny Bi^noBiAajibnicxb y 
Hacxnni 1 cxaxxi 194 35epeaceno jinme 3a CKjia^i; 3JioHnny, KOJin 5yjio 3ano;i;iano 
niKo^y y BennKnx po3Mipax (nona^ 134 xnc. rpn.) a6o ^kuio ;i;ianna Syjio BHnnene 
3arajibHOHe5e3neHHHM cnoco5oM (y nacxnni 2 cxaxxi 194). Ilpoxe xjiyManenna ^a- 
noro 3aKony y cy;i;oBiH npaKxnn;i ne npn3Bo;i;nxb ;i;o Bi;i;Hyxnoi ryMani3an,ii, ocKijibKn 
YxBajiOK) KOJierii' cy^iB Cy^OBoi' nanaxn y KpnMinanbnnx cnpaBax BepxoBnoro Cy- 
fly YKpainH bI^ 31 cepnna 2010 poKy BH3nano npaBOMipnnM 3acyfl5Kenna 3a ^anoio 
cxaxeio 3a naaBnicxio KBajii4)iKOBanoro CKjia;i;y (h. 2: 3arajibnone6e3neHnnii cnociS) 
i 3a Bi;i,cyxnocxi 03naK ocnoBnoro CKjia;i;y 3JiOHnny (h. 1 : y Bennicnx po3Mipax). 



Bhchobkh. 



K. MapKC / O. Enrejibc noHHHaiOTb cbIh "Mani^ecx KOMyHicxHHHOi napxii" cjio- 
BaMH: "icTopia Bcix cycnijibcxB, mo K0JiH-He6yflb icnyBajiH, 6yjia icxopieio 6opoxb6H 
KjiaciB". OcHOBOK) KjiacoBoi 5opoxb6H, Ha fioro ^yiviKy, BHCxynae 6opoxb5a sa Bjiac- 
Hicxb i li HaHBHmHMH 4)opMaMH MoacHa BBaacaxH BiHHH i peBOJiioLi;ii', 3Micx akhx 3 
npaBOBoi xohkh sopy nojiarae y xoMy, mo Mae Miciie yMHcne BHHmeHHH a5o nom- 
Ko^aceHHfl MaHHa. 3 Li,iei xohkh sopy y saxi^HoeBponeHCbKOMy npabi BMpoSjiena no- 
3HLi;ia, mo ocKijibKH 3p)^HyBaHHa MaHHa e KBiHxeceHH;ieio ycix ni;i;cyMOByioHHx ac- 
HCKxiB, HOB'asaHHx 3 BmnocHHaMH BjiacHOCxi, BOHO aK "nenpaBo" (Unrecht) BHCxy- 
nae xaKoac li ochobok), oxace, ne po3rjia;i;aexbC3i 3 Heo5xi;i;Hicxio Hepe3 npH3My npo- 
xHHpaBHoi ;i;iajibHocxi: ;i;aHHH 3jiohhh y npaBOBOMy njiani Moace a5o MaxH, a6o ne 
MaxH nifl co5oK) ;i,ocxaxHK) ocHOBy. 3oKpeMa, y pe3yjibxaxi BoeHHHx 3HaHHa nac- 
xHHa MaHHa 3pyHH0Byexbca npaBOMipno. Mepe3 xe, mo oS'gkxom 3HHmeHHji BHcxy- 
nae Kaxeropia penen, 3'aBjiaexbC3i MoaaiHBicxb roBopnxH npo HCKopHCUHBicxb jik 03- 
HaKy BKa3aHoro ^iaHHa b Li,ijiOMy: Bm xoro, mo noniKo^acyexbca a5o 3HHmyexbca 
5y;i;b-aKa pin, Bona ne nepexo;i;HXb y Bjiacnicxb oco6h, mo AO nei cxaBHjiaca hk ;i;o 
06'eKxy nocaraHHJi. Y BHna;i;Ky, kojih oS'gkxom 3HHmeHHa BHCxynae Kaxeropia Man- 
na, sasnanaxH npo HCKopHCJiMBicxb 6y^e HeMoaciHBo: y xaKOMy BHna^Ky cjim bccxh 
MOBy npo xe, mo Bi^i; jiiumi^ BHHHKae jiJin Korocb Kopncxb y cycnijibHOMy njiani, xo- 
6x0 xapaKxepH3yBaxH bhhhok y xaKOMy Bwrjinjii, jik mKi;i;HHii;xBO. 

Cy6'eKX0M ^anoro 3JiOHHHy e (^isHHHa ocy^na oco5a. Xona cy6'eKXHBHy cxopony 
;i;aHoro jiifimiii y BixHH3HaHiH npaBOBifi ;i;oKxpHHi CKjia;i;ae yMHcen, aKHH nojiarae y 
BHrjia;i;i ncnxonorinnoro ycBi;i;oMjieHH5i HaneceHoi MaHHOBOi mKo;i;H, npoxe 3 naciB 
po3Bajiy KOJiHniHboro CPCP npHHHaxo roBOpHXH xaKoac npo HCKopHCUHBicxb hk ho- 
ro 03HaKy, mo CBi;i;HHXb npo naSnnacenna cyS'eKxnBno'i cxoponn ;i;o xapaKxepncxnicH 
3 6oKy npaBOBo'i on;inKn 3ri;i;no 3 nopMaMn eBponencbKoro KpnMinanbnoro npaBa. 3a 
yMOB 3a3naHenoi xapaKxepncxnKn sjionnn Micxnxb y CBoeMy CKjia^i jinme Bnny, ox- 
ace, neo6xi;i;no KoncxaxyBaxn Bi;i;cyxnicxb caMoro nonaxxa npo cy6'eKXHBny cxopony 
y 3JiOHHnax, hkI Maioxb neKopncnnBicxb 3a 03naKy CKoenoro pxrhru [45, cxop. 10]: y 



TEKOMy BHnaAy y eBponeHCBKin npaBOBin ^OKxpHHi BBa^aexBca, mo yMHCny HCMae. 

Ox^e, y Kpainax GC yMHcne 3HHiii,eHHa a5o noniKo^eHHa peqefi posrjia^aexBCfl 
aK 3JI0HHH, aKHH saHMae y cHcxeMi sjioHHHiB i noKapaHB oco6jihbhh cxaxyc: ni;i;cxa- 
BOK) KpHMmajiBHoi Bi/inoBiAajiBHOCxi sa fioro SAiHCHeHHa cjiyrye jiHine bhkjiiohho 
Bi^noBi^Ha HopMa KpHMinajibHoro npaBa. IJ,e fl03B0Jifle cxBep^yBaxH, mo fioMy na- 
jieacHXb KjiioHOBe MicLi;e y oSipynxyBaHHi 3aKOHo;i;aBHHx ni;i;BajiHH npaBOBo'i ;i;epaca- 
bh: 3 orjiH^y na nanyiOHi y 3axiAHiH KpHMinajiicxHiii xeopexHHni nojio^eHHH Fanca 
KejiB3eHa (1881-1973) npo nepBHHHy HopMy rk npo BHxi^ny 3aca^y HopMOXBopnoc- 
xi, MoacHa cxBep;i;acyBaxH, mo HopMa npo yMHcne 3HHii];eHHa a6o nomKo;i;aceHHfl pe- 
HCH noBHHHa p03rjiH;i,axHCH y HKOCxi nepBHHHoi HOpMH eBponcHCBKoro KpHMmajib- 
Horo npaBa. 
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